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10/16/90
DATE & TIME: PLACE:
® November 29 {(Thursday) 1:30 Pm - 6:00 pm * Los Angeles Airport
® November 30 (Friday) 9:00 am - 2:00 pm Sheraton Plaza La Reina

6101 West Century Blvd,
Los Angeles 90045
(213) 642-1111

NOTE:
rescheduled, on short notice. IF YOU PLAN TO ATTEND THE MEETING,
PLEASE CALL (415) 494-1335 AND YOU WILL BE ROTIFIED OF LATE CHANGES.

Changes may be made in this agenda, or the meeting may be

REVISED TENTATIVE AGENDA

for meeting of

CALIFORNIA LAW REVISION COMMISSION

Thursday, November 29, 1990
1. MINUTES OF SEPTEMRER 13-14, 1990, COMMISSION MEETING (sent 10/2/90)

2, COMMENTS ON PROBATE TENTATIVE RECOMMENDATIONS FOR 1991 LEGISLATURE

STUDY L-644 -~ RECOGNITION OF TRUSTEES' POWERS
Memorandum 90-138 (SU) (to be sent)

STUDY L-3046 - RECOGNITION OF AUTHORITY OF AGENT UNDER STATUTORY
FORM POWER OF ATTORKEY
Memorandum 90-140 (SU) (to be sent)

STUDY L-3022 - ACCESS TO DECEDENT'S SAFE DEPOSIT BOX
Memorandum 90-142 (RJM) (to be sent)

STUDY L-3034 - GIFTS IN VIEW OF DEATH
Memorandum 90-139 (RJM) (to be sent)

STUDY L-3009 - NONPROBATE TRANSFERS
Memorandum 90-91 (RJM) Repeal of Civil Code § 704 (United
States Savings Bonds) (to be sent)

STUDY L-3025 - TOD REGISTRATION FOR VEHICLES AND VESSELS
Memorandum 90-141 (RIJM) (to be sent)
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3. FINALIZATION OF PROBATE RECOMMENDATIONS FOR 1991 LEGISLATURE

STUDY L - GENERAL 1991 PROEBATE BILL
Draft of Miscellaneous Provisions
Memorandum 90-133 (JHD) (to be sent)

STUDY L-1030 — DISPOSITION OF SMALL ESTATE WITHOUT PROBATE

Interrelation with Litigation Involving Decedent Recommendation
Memorandum 90-134 (SU) (tc be sent)

4. OTHER PROBATE MATTERS

STUDY L-608 — DEPOSIT OF ESTATE PLANNING DOCUMENTS WITH ATTORNEY
Comments on Tentative Recommendation
Memorandum 90-135 (RJM) {(sent 10/15/90)

STUDY L-619 - STATUTORY WILL
Draft Statute

Memorandum 90-123 (JHD) (sent 10/02/90)
STUDY L-3044 — COMPREHENSIVE POWERS OF ATTORNEY STATUTE

Draft Statute
Memorandum 90-122 (SU) (te be sent)

Friday, November 30, 1990
5. ADMINISTRATIVE MATTEERS

Annual Report For 1590
Memorandum 90-132 (JHD) {(to be sent)

Communications from Interested Persons

6. STUDY H-112 - COMMERCIAL REAL PROPERTY LEASES: USE RESTRICTIONS

Revigion of Comment
Memorandum 90-110 {RS) {(to be sent)

7. ADMIRISTRATIVE LAW

STUDY N-100 - ADMINISTRATIVE ADJUDICATION GENERALLY

Obtaining Additional Input a2t Commission Meetings
Memorandum 90-130 (BS) (tc be sent)

STUDY N-105 - ADMINISTRATIVE ADJUDICATION: EFFECT OF ALJ DECISIOR
Memorandum 90-129 {NS) (sent 10/15/90)

STUDY H-106 - ADMINISTRATIVE ADJUDICATION: EX PARTE COMMUNICATIONS

Gonsultant's Background Study
Memorandum 90-136 (NS) {to be sent)
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B. STUDY H-409 — APPLICATION OF MARKETABLE TITLE ACT TO EXECUTORY INTERESTS

Memorandum 90-131 (SU) (to be sent)

5. STUDY D-327 — BONDS ARD UNDERTAKINGS

Limitations on Personal Suretles
Memorandum 90-86 (NS3) (to be sent)
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1990 LEGISLATIVE PROGRAM

Measures Introduced at Request of Law Revision Commission

Enacted

1990 Stats. Ch. 79 - Assembly Bill 759 (Friedman) New Probate Code

As enacted, new probate code becomes operative only if AB 831
(probate attorney fees) is enacted. AB 831 is dead. Senate Bill
1775 has been amended to make the new code become operative on
July 1, 1991, even though Assembly Bill 831 is dead, and to insert
in the new code the substance of existing law relating to probate

attorney fees, CORRECTED CHAPTERED BILL PRINTED ON 4-12-90,

1990 Statg. Ch, 140 — Senate Bill 1855 {Beverly) Creditors of Decedent
AMENDED OR APRIL 17, 1

1990 Stats, Ch., 324 — Senate Bill 1774 (Lockyver) Urgency Probate Bill

Effectuates the Commission's Recommendation Relating to
Disposition of Small Estate by Public Administrator and makes a
technical correction relating to the operative date of a 1989

enactment. AMENDED ON MAY 29. OPERATIVE JULY 16, 1990.

19 Stats, Ch, 710 - Senate Bill 1 Lockyer) Comprehensive Probate

Bill

This biil would effectuate seven Commission recommendations:
(1) Survival Requirement for Beneficiary of Statutory Will.
(2) Execution or Modification of Lease Without Court Order.
(3) Limitation Period for Action Against Surety in Guardian-
ship or Conservatorship Proceeding.
{4) Court-Authorized Medical Treatment.
(5) Priority of Conservator or Guardian for Appointment as
Administrator.
(6} Notice in Probate Where Address Unknown.
(7) Jurisdiction of Superior Court in Trust Matters.

Bill has been amended to provide that the new Probate Code (AB
759) will become operative even though Assembly Bill 831
{compensation of estate attorney) is dead and to insert in the new
Probate Gode the substance of existing law relating to probate
attorney fees. Recommended provision relating to access to
decedent's sgsafe deposit box was deleted from bill and is to be
given further study by the Commission. Bill also would make a
number of technical cleanup revisione in new Probate Code.
AMERDED AUGUST 13, 1990,




Fam o

1990 Stats. Ch, 986 - Senate Bill 1777 (Beverly) Uniform Statutory

1990

Powers of Attorney Bill

This ©bill effectuates two recommendations, one proposing the
Uniform Statutory Powers of Attorney Act and the other relating to
springing powers of attorney. Bill was amended to delete
provision providing for attorney fees in action against person who
unreasonably refuses to honor power of attorney. This amendment
was necessary to eliminate opposition of Califernia Bankers
Association and California Land Title Association. AMENDED May

29, 19990,

Stats., Res. Ch., 53 — SCR 76 (Lockver) Resolution to Continue
Authority to Study Previously Authorized Topies

Passed Both Houses and Sent to Governor for Approval

Senate Bill 2649 {Morgan) Uniform Management of Institutional Funds Act

AMENDED MAY 30, 1990,

Dead
Agsembly Bill 831 (Harris) Trustees Fees and Attorney Fees

This 1bill would have effectuated the Commission recommendations
concerning trustee fees and attorney fees, Trustee fees
provisions are included in new Probate Code and will become
operative if new Probate Code hecomes operative as provided in SB
1775. Existing law on attorney fees added to new Probate Code by
SB 1775. ASSEME ; 5
Mﬂ_&

Assembly Bil]l 2 Sher) In-law Inheritance

Amended on March 13 (technical amendment). Bill supported by
California Assoclation of Public Administrators, Public Guardians
and Public Conservators. Bill opposed by wvarious helr tracers
{American Archives Association; Brandenberger & Davig; American
Research Bureau}; W.C. Cox & Company). State Bar has no position
on the bill, DEFEATED BY 5-4 VOTE IN SENATE JUDICIARY COMMITTEE
ON JUNE 19,
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MINUTES OF MEETING
of
CALIFORNIA LAW REVISION GCOMMISSION
NOVEMBER 29-30, 1990
LOS ANGELES

A meeting of the California Law Revision Commission was held in
Los Angeles on November 29-30, 1990,

Commission:
Present: Roger Arnebergh Arthur K. Marshall
Chairperson
Edwin K. Marzec Forrest A. Plant (Nov. 29)
Vice Chairperson
Brad R. Hill Ann E. Stodden
Absent: Elihu M. Harris Bion M, Gregory
Assembly Member Legislative Counsel
Bill Lockyer
Senate Member Sanford Skaggs
Staff;
Present: John H. DeMoully Stan Ulrich
Nathaniel Sterling Robert J. Murphy III

Consultants:
Michael Asimow, Administrative Law (Nov. 30)

Dther Persons:

Joni S, Ackerman, Beverly Hills Bar Association, Probate, Trust and
Estate Planning Section, Legislative Committee, Encino {Nov. 29)
Joseph 8, Avila, California Probate Referees Assoclation, Los Angeles
Clark R. Byam, Executive Committee, State Bar Estate Planning, Trust

and Probate Law Section, Pasadena (Nov. 29)

Ken Cameron, Attorney, Santa Monica (Nov. 30)

Phyllis Cardoza, Beverly Hills Bar Association, Probate, Truat and
Estate Planning Section, Legislative Committee, Los Angeles (Nov.
293

Steve Gohn, California Energy Commission, Sacramento (Nov. 30)

Ronald P. Denitz, Tishman West Companies, Los Angeles (Nov.30)

Karl ©Engeman, Director, Office of Administrative Hearings,
Sacramento (Nev. 30)

Gary Gallery, Chief Administrative Law Judge, Public Employment
Relations Board, Sacramento (Nov. 30)

Robert L. Harvey, California Unemployment Insurance Appeals Board,
Sacramento (Nov. 30)
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Deborah M. Hesse, Chairperson, Public Employment Relations Board,
Sacramento (Nov. 30)

Gary Jugum, Assistant Chief Counsel, State Board of Equalization,
Sacramento

Harry LeVine, Department of Insurance, San Francisco (Hov. 30)

Daniel Louis, State Department of Social Services, Legal Division,
Sacramento {(Nov. 30)

Tim McArdle, Chief Counsel, California Unemployment Insurance
Appeals Board, Sacramento (Nov. 30)

Melanie McClure, State Teacher's Retirement System, Sacramento {(Nov.
30)

Valerie J. Merritt, Executive Committee, State Bar Estate Planning,
Trust and Probate Law Section, Los Angeles (Nov. 29)

Robert A. Miller, Department of Consumer Affairs, Sacramento (Nov.
30)

Prudence Poppink, Senior Counsel, Fair Employment and Housing
Commigsion, San Francisco {Nov. 30)

Jack A. Rameson III, Los Angeles County Bar Association, Probate and
Trust Law Section, Executive Commlttee, Los Angeles (Nov. 29)

Marilyn Schaff, Department of Motor Vehicles, Sacramento (Nov. 30)

Anita L. Scuri, Department of Consumer Affairs, Sacramento (Nov. 30)

Willard A. Shank, Member, Public Employment Relations Board,
Sacramento (Nov. 30)

Real J. Shulman, California Public Utilities Commission, San
Francisco {Rov. 30)

John Sikora, Association of California State Attorneys and
Administrative Law Judges, Sacramento (Nov. 30)

John W. Spittler, Chief Counsel, Public Employment Relations Board,
Sacramento (Nov. 30)

Michael V. Vollmer, State Bar Estate Planning, Trust and Probate Law
Section, Executive Committee, Irvine (Nov. 29)

David Wainstein, Department of Alcoholie and Beverage Control, Los
Angeles (Hov. 30)

Stuart A, Wein, Occupational Safety and Health Appeals Board,
Sacramento {Nowv. 30)

Tom Wilcock, Chief Administrative Law Judge, Department of Social
Services, Sacramento (Nov. 30)

Robin T. Wilson, Department of Real Estate, Sacramento (Nov. 30)

Paul Wyler, Administrative Law Judge, California Unemployment
Insurance Appeals Board, Los Angeles (Nov. 30)

Richard W. Younkin, Secretary and Deputy Commissioner, Workers!
Compensation Appeals Board, San Francisco (Nov. 30)

ADMINISTRATIVE MATTERS
APPROVAL OF MINUTES OF SEPTEMBER 13-14, 1990, MEETING

The Commission approved the Minutes of the September 13-14, 1990,
Commission Meeting as submitted by the staff.
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ANNUAL REPGRT FOE 1990

The Commission consldered Memorandum 90-132 and the TFirst
Supplement to Memorandum 90-132. The staff draft of the Annual Report
(as revised in the First Supplement to Memorandum 90-132) was approved
for printing after the following revisions were made:

(1) On page 2203, "Deposit of Estate Planning Documents With
Attorney” and "California Statutory Will" were deleted; "Gifts in View
of Impending Death" was substituted for "Gifts in View of Death"; and
"TOD Registration of Vehicles and Certain Other State Registered
Property" was substituted for "TOD Registration of Vehicles and
Vessels."

{2) On page 2210, the sBame revisions were made as are described in
item (1) above.

{3), On page 2213, 1line 7, "bring together" was substituted for
"inelude™ and the last two llnes of the footnote 16 at the bottom of
the page were deleted.

(4) The first three lines of the continuation of footnote 16 at
the top of the feotnotes on page 2214 were deleted,

(5) On page 2215, In the last line of the second paragraph on the
page, the words "published by the Commission" were inserted following
"recommendation.”

(6 On page 2216, the word "legislative™ was Iinserted hefore
"committee" in the sixth and seventh lines on the page, and in line 9,
"as to" was substituted for "in."

{7} On page 2219, the substance of the following was added at the
end of the carryover paragraph at the top of the page:

The bill that enacted new Probate Code {Assembly BEill
759) included a provision that the new code would not become
cperative unless Assembly Bill 831 was enacted. Assembly
Bill 831 would have enacted the Commission recommended
provisions relating to compensation of probate attormmeys.
When it became apparent that Assembly Bill 331 would not be
enacted, Senate Bill 1775 was amended to add the following
provisions to the new Probate Code:

{1 A provision that the new Probate Code (enacted by
Assembly Bill 759) becomes operative notwithstanding that
Assembly Bill 831 was not enacted.

{2) A new section (Section 10810) which continues the
substance of the language of Section 910 of the repealed
Probate Code (relating to compensation of the probate
attorney).
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RELATIONS WITH STATE BAR

The Commission considered Memorandum 90-145, reviewing the
Commission's correspondence with the State Bar in the effort to obtain
direct 1input from interested committees and sections in 1light of the

Eeller case. The Commission noted with approval the Bar‘'s position

that direct communication with the Commission should be allowed and -
encouraged. NRo further action on this matter was felt to be necessary
at this time.

The Commission also requested the astaff to correspond further with
the State Bar Public Law Section to see whether we can obtaln greater
invelvement from that section in the administrative law study. The
staff noted that the section had been represented by Mr. Wyler, but he
is no longer a member of the Executive Committee.

OBTAINING  ADDITIONAL INPUT AT COMMISSION MEETIRGS IRVOLVING
ADMINISTRATIVE ADJUDICATIOR

The Commission considered Memorandum 90-130 relating to obtaining
additional input at commission meetings involving administrative law,
along with staff comments about additional consultant suggestions
received. The Commission decided to engage as consultants Mark Levin,
the law firm of Livingston & Mattesich for the services of Gene
Livingston and James M. Mattesich, the law firm of Turner & Sullivan
for the services of Richard K. Turner and Robert J. 8Sullivan, and
Professor Preble Stolz. The comsultants would, when requested by the
Commission and when convenlent for them to do so, attend meetings of
the Law Revision Commission, meet with the Commission's staff, and
attend legislative hearings on Law Revision Commission recommendations
to provide expert advice concerning administrative law and procedure.
The consultants would be reimbursed for travel, food, and lodging
expenses necessary for attendance at the meetings and legislative
hearings, on the same basis as reimbursement of travel expenses of
state employees, plus $100 per diem to cover any uncovered expenses and
for the inconvenience, The total amount payable for travel expenses
for each consultant would not exceed $2,500. The contract would cover

a three-year perlod.
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The Commission 1s aware that there 18 at present a freeze on
execution of new consultant contracts. The Commission intends to
process the new contracts whenever it becomes possible to do sc.
Meanwhile, the consultants should be informed that they have been named
as consultants, that they cannot be reimbursed for their expenses, but
that the Commission welcomes thelr attendance at Commission meetings
whenever possible and appreciates any written or oral comments on the
meeting material they are able to provide.

The Commission also requested the ataff to seek further input from
the Los Angeles County Bar Association Public Law Section as well as
from the State Bar Public Law Section,

STUDY H-409 —— APPLICATION OF MARKETABLE
TITLE STATUTE TO EXECUTORY INRTERESTS

The Commission considered Memorandum 90-131 and the attached staff
draft Tentative Recommendation Relating to Application of Marketable
Title Statute to Executory Interests. The Commission approved the
tentative recommendation to be distributed for comment, with a view
toward reviewing the comments in time to permit the proposed
legislation, 1f approved, to be included in the Uniform Statutory Rule
Against Perpetulties bill in the 1991 legislative session,

STUDY H~-112 — COMMERCIAL LEASE LAW: USE RESTRICTICONS

The Commission considered Memorandum 90-110, relating to revision
of the Comment to proposed Civil Gode Section § 1997.040 (effect of use
restriction on remedies for breach). The Commission approved revision
of the Comment in the printed recommendation on use restrictions as
suggested by the staff in the memorandum, except that the reference to
an "exclusive" should make clear that it refers to a particular use to

the exclusion of other parties.
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STUDY L-608 - DEPOSIT OF ESTATE PLANNING DOCUMENTS
WITH ATTORNEY

The Commission considered Memorandum 90-135, the attached
Tentative Recommendation relating to Deposit of Estate Planning
Documents With Attorney, and a letter from Kathryn Ballsun to Valerie
Merritt for Study Team 4, a copy of which is attached to these Minutes
as Exhibit 1. The Commission did not go through the Tentative
Recommendation section by section., The Commission thought the State
Bar is the best agency to receive filing of notices of transfer of
estate planning documents. The Commission decided to table this
proposal until the State Bar Probate Section can reach agreement with
the State Bar central staff on a satisfactory method for receiving and
storing the notices.

STUDY L-644 - RECOGRITION CF TRUSTEES' POWEERS

The Commission considered Memorandum 90-138 and the First
Supplement thereto which reviewed comments received on the Tentative
Recommendation Relating to Recognition of ITrustees’' Powers [September
1990]. The Commission approved the recommendation to be printed and
introduced in the 1991 legislative session, subject to the following

revisions:

Prob, Gode 18100.5 Reliance on trustee's affidavit
Subdivision (a) of this section should be revised as follows:

(a) The trustee may execute an affidavit stating that
the trustee 1s qualified and has power to act and is properly
exercising the powers under the trust. The affidavit shall
state the mname or other designation of the trust sufficient
to identify it and shall state that the trust is in effect.
An affidavit under this subdivision may be executed by the
trustee voluntarily or on the demand of a third person.

The Comment should also be revised to include the following: "The
affidavit under this section may only he given by a trustee. Hence, a
third person must be satisfied that the person presenting the affidavit

is the trustee and may require sufficient proof of that fact."
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STUDY L-1030 -~ DISPOSITION OF SMALL ESTATE WITHOUT PROBATE

The Commission considered Memorandum 90-134 concerning the
interrelation of the Recommendation Relating to Litigation Involving
Decedents and the Recommendation Relating ¢o Disposition of Small
Estate Without Probate and approved the draft of Probate Code Section
13107.5 set out in the memorandum.

STUDY L-3009 - REPEAL OF CIVIL CODE § 704
(UNITED STATES SAVINGS BONDS)

The Commission considered Memorandum 90-91, the attached Tentative
Recommendation relating to Repeal of Civil Code § 704 (United States
Savings Bonds), and the First Supplement. The Commission approved the
Tentative Recommendation for printing as a Recommendation,

The Commission asked the staff to bring to the attention of law
publishers the Commission's Comment to repealed Section 704, so that
the Comment will be published in the annctated codes.

STUDY L-3013 —— APPLICATION OF MARKETAELE
TITLE STATUTIE TO EXECUTORY INTERESTS

See Study H-409.

STUDY L-3022 — AGCESS TO DECEDERT'S SAFE DEPOSIT BOX

The Commission considered Memorandum 90-142, the attached
Tentative Recommendation relating to Access to Decedeni's Safe Deposit
Box, and the First Supplement. The Commission revised proposed Probate

Code Section 331 as follows:

Probate Code § 331 (added}. Access to decedent's safe

deposit box

331. (a) This section applies only to a safe deposit
box in a financlal institution held by the decedent in the
decedent's sole name, or held by the decedent and others
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where all are deceased. Nothing in this section affects the
rights of a surviving co-holder,

(b) A person who has a key te the safe deposit box may,
before letters have been issued, cobtain access to the safe
deposit box only for the purposes specified in this section
by providing the financial institution with both of the
following:

(1} Proof of the decedent's death, Proof shall be
provided by a certified copy of the decedent's death
certificate or by a written statement of death from the
coroner, treating physiclan, or hospital or institution where
decedent diled.

(2) Reasonable proof of the identity of the person
seeking access. Reasonable proof of identity 1s provided for
the purpose of this paragraph 1f the requirements of Section
13104 are satisfied.

{c) The financlal {institution has no duty to inquire
into the truth of any statement, declaration, certificate,
affidavit, or document offered as proof of the decedent's
death or proof of identity of the person seeking access.

(d} When the person seeking access has satisfied the
requirements of subdivision (b), the financial institution
shall do all of the following:

{1) Keep a record of the ldentity of the person.

{2) Permit the person tc open the safe deposit box under
the supervision of an officer or employee of the financial
institution, and to make an inventory of its contents.

{3) Make a photocopy of all wills and trust instruments
removed from the safe deposit bex, and keep the photocopy on
flle for a period of five years. The financial institution
may charge the person given access with a reasonable fee for
photocopying.

(4} Permit the person given access to remove
instructions for the disposition of the decedent's remains,
and, after a photocopy 1s made, to remove the wills and trust
instruments.

{e) The person given access shall deliver all wills
found in the safe deposit box to the clerk of the superior
court and mail or deliver a copy to the person named in the
will as executor or beneficiary as provided in Section 8200,

{(f) Except as provided in subdivision (d), the person
given access shall not remove any of the contents of the
decedent's safe deposit box.

With the foregeoing revisions, the Commission approved the
Recommendation for printing.

The State Bar Estate Planning, Trust and Probate Law Section asked
what happens when the safe deposit box contains documents relating to
decedent's revocable living trust, such as deeds and assignments of
property to the trustee, and bonds registered to the trust, If there
is no probate proceeding, how does the trustee get these documents?

Must the trustee initiate a probate proceeding? The report of State

-8
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Bar Study Team 1 1s attached to these Minutes as Exhibit 2. The
Commission asked the staff to address this matter later, and not to

delay this recommendation.

STUDY L-3025 — TOD REGISTRATION FOR VEHICLES
AND CERTAIN OTHER STATE-REGISTERED PROPERTY

The GCommission considered Memorandum 90-141, the attached
Tentative Recommendation relating fto Transfer-on-Death Designation for
Vehicles and Certain Other State-Registered Property, and the First
Supplement. The Commission asked the staff to I1nclude a provision
authorizing the Department of Motor Vehicles and 'the Department of
Housing and Commmity Development to charge an appropriate fee for
registering title in TOD form. The Commission revised the sections in
the draft statute as followa:

Health & Safety Code 2 {(added erah of
manufactured home, mobilehome, commercial coach, truck
camper, or float 0 in beneficia form

18080.2. (a) Ownership registration and title to a
manufactured Thome, mobilehome, commercial coeoach, truck
camper, or floating home subject to registration may be held
in beneficiary form that includes a direction to transfer
ownership of the manufactured home, mobilehome, commercial
ccach, truck camper, or floating home to sRe-—-er-—moere 8
designated benefieiaries beneficiary on death of the sole
owner or last surviving coowner. A-eertifieete--of Ownership
registration and title issued in beneficlary form shall
include, after the name of the owner or names of the
coowners, the words ™transfer on death to" or the
abbreviation "TOD" followed by the name of the beneficiary or
beneficiaries.

(b} During the 1lifetime of a sole owner or of any
coowner, the signature or consent of a beneficiary is not
required for any transaction relating to the manufactured
home, mobilehome, commercial coach, truck camper, or floating
home for which a--certificate—of ownership registration and
title in beneficiary form has been issued.

Health & Safety Code 102,2 (added Transfer of
manufactured home, mobilehome, commercial ecoach, truck
camper, or float home owned in beneficiary form
18102.2, (a) On death of a sole owner or the last

surviving coowner of a manufactured home, mobilehome,

commercial ecoach, truck camper, or floating home owned in
beneficiary form, the manufactured Thome, mobilehome,
commercial coach, truck camper, or floating home belongs to

—9_
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the surviving beneficiary er-benefiedaries, Iif any. If there
is mno surviving  Tbeneficiary, the manufactured home,
mobilehome, commercial coach, truck camper, or floating home
belongs to the estate of the deceased owner or of the last
coowner to die.

(b) A surviving beneficiary who becomes owner of a
manufactured ome mobilehome commercial coach truck

camper, or floating home under subdivision {a) is not 1liable
for imputed negligence as owner until record ownership of the
manufactured ome mobi ome Co rcial ch ruck
camper, or floating home is transferred to the beneficiary,

€b3—A-—eertifieate-of—+itle (c) Ownership registration
and title issued in beneficlary form may be revoked or the

beneficiary changed at any time before the death of a sole
owner or of the last surviving coowner by elther of the
following methods:

(1} By sale of the manufactured home, mobilehome,
commercial coach, truck camper, or floating home, with proper
agsignment and delivery of the eertifieate—eof ownership
repistration and title to another person.

(2) By application for a new eertifieate—of ownership
repistration and title without designation of a beneficlary
or with the designation of a different beneficiary er
benefieiaries.

€e} (d) Except as provided 1in subdivision b3 (¢},
designation of a beneficiary in a--eertificate-eof ownership
registration and title issued in beneficiary form may not be
changed or revoked by will, by any other instrument, by a
change of circumstances, or otherwise,

€4) {e) The beneficlary's interest in the manufactured
home, mobilehome, commercial coach, truck camper, or floating
home at death of the owner or last surviving coowner 1is
subject to any contract of sale, aasignment, or security
interest tc which the owner or ccowners were subject during
their lifetimes.

£e} (f) The surviving beneficlary eor—beneficiaries may
secure a transfer of ownership for the manufactured home,
mobilehome, commercial coach, truck camper, or floating home
upon presenting to the department all of the following:

{1) The appropriate certificate of title and
registration card, if available.

{2) A certificate under penalty of perjury stating the
date and place of the decedent's death and that the declarant
is entitled to the manufactured home, mobilehome, commercial
coach, truck camper, or floating home as the designated
beneficlary.

{(3) If required by the department, a certificate of the
death of the decedent,

{g) After the death of the owner or lagst surviving

coowner, the survivi benefici ranafer s _or he
interegt in the manufactured home, mobilehome, commercial
coach, truck camper floati home without securi

transfer of ownership into his or her own name by
appropriately gigning the ownership registration and title

-10-
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for the manufactured ome, mobilehome commercial coach
truck campe or oa ome and forwardi these
documents to the department with appropriate fees,

£¢£3 (h) A transfer at death pursuant to this section is
effective by reason of this section, and shall not be deemed
to be a testamentary disposition of property. The right of
the designated beneficiary te the manufactured home,
mobilehome, commercial coach, truck camper, or floating home
shall not be denied, abridged, or affected on the grounds
that the right has not been created by a writing executed in
accordance with the laws of this state prescribing the
requirements to effect a valid testamentary disposition of
property.

f1) A transfer at death pursuant to this gection is
subject to Section 9653 of the Probate Code,

¢8> (i) If there is no surviving beneficiary or coowner,
the person or persons described in Section 18102 may secure
transfer of the manufactured home, mobilehome, commercial
coach, truck camper, or floating home as provided in that
section,

€8y (k) The department may prescribe forms for use
pursuant to this section,

Health & Safety Code § 18102.3 (added)., Transfer as

discharge of department
18102.3. <(a) If the department makes a transfer at

death pursuant to Section 18102.2, the department is
discharged from all liability, whether or not the tranafer is
consistent with the beneficial ownership of the manufactured
home, mobilehome, commercial coach, truck camper, or floating
home transferred.

{b) The protection provided by subdivisicn (a) does not
extend to a transfer made after the department has been
served with a court order restraining the transfer. No other
notice or information shown to have heen available to the
department shall affect its right to the protection afforded
by subdivision {a).

(¢} The protection provided by this section has no
bearing on the rights of parties in disputesa between
themselves or their successors concerning the beneficial
owvnership of the manufactured home, mobilehome, commercial
coach, truck camper, or floating home and is in addition to,
and not exclusive of, any other protection provided to the
department by any other provision of law.

Vehicle Code § 4150.7 (added}. ers of vehicle

beneficiary form

4150.7. (a) COwnership of title to a vehicle subject to
registration may be held In beneficlary form that includes a
direction to transfer ownership of the vehicle to eme-er-more
a designated benefielaries depeficiary on death of the sole
owner or last surviving coowner. A certificate of ownership
issued in beneficiary form shall include, after the name of
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the owner or names of the coowners, the words "transfer on
death to" or the abbreviation "TCD" followed by the name of
the beneficiary er-benefieciaries.

(b) During the lifetime of a socle owner or of any
coowner, the slgnature or consent of a beneficlary 1s not
required for any transaction relating to the wehicle for
which a certificate of ownership in beneficiary form has been
issued.

Vehlcle Code § 5910.5 (added)., Transfer of wvehicle owned in

beneficiary form
5910.5. (a) On death of a sole owner or the last

surviving coowner of a vehicle owned in beneficiary form, the
vehicle belongs to the surviving beneficiary oF
benefietaries, if any., If there 18 no surviving beneficiary,
the vehicle belongs to the estate of the deceased owner or of
the last coowner to die,

{(b) A surviving beneficiary who becomes owner of a
vehicle under subdivision (a) is not liable under Section
17150 until record ownership of the vehicle 1s transferred to
the beneficiary.

{c) A certificate of ownership in beneficiary form may
be revoked or the beneficlary changed at any time before the
death of a sole owner or of the last surviving coowner by
either of the following methods:

{1) By sale of the wvehicle with preoper assignment and
delivery of the certificate of ownership to another person.

(2) By application for a new certificate of ownership
without designation of a beneficlary or with the designation
of a different beneficiary er—benefieiariesn.

{d) Except as provided in subdivision {c¢), designation
of a beneficiary in a certificate of ownership 1issued in
beneficlary form may not be changed or revoked by will, by
any other instrument, by a change of circumstances, or
otherwise, .

(e} The beneficiary's interest 1in the wvehicle at death
of the owner or last surviving coowner 1s subject to any
contract of sale, assignment, or securlty interest to which
the owner or coowners were subject during thelr lifetimes.

(f} The surviving beneficiary er——benefieiaries may
secure a transfer of ownership for the vehicle upon
presenting to the department all of the following:

(1) The appropriate certificate of ownership and
registration card, 1f available.

(2) A certificate under penalty of perjury stating the
date and place of the decedent's death and that the declarant
is entitled to the vehicle as the designated beneficilary.

{3) If required by the department, a certificate of the
death of the decedent.

After the death eof ¢t er or last surviv

coowner, the surviving beneficlary may transfer his or her
interest in the vehicle without securing transfer of

ownership into h her o e by appropriatelvy signi
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the ownership registration and title for the vehicle and
forwarding these documents to the department with appropriate
fees,

£ (h) A transfer at death pursuant to this section is
effective by reason of this section, and shall not be deemed
to be a testamentary disposition of property. The right of
the designated beneficiary to the vehicle shall not be
denied, abridged, or affected on the grounds that the right
has not been created by a writing executed in accordance with
the laws of this state prescribing the requirements to effect
a valid testamentary disposition of property.

i transfe 11 to this section is

subject to Section 9653 of the Probate Code,

¢y (1) If there 1s no surviving beneficiary or coowner,
the person or persons described in Section 5910 may secure
transfer of the vehicle as provided in that section.

£43 (k) The department may prescribe forms for use
pursuant to this section.

Vehicle Code § 5910.7 (added). Transfer as discharge of
department

5910.7. ({a) If the department makes a transfer at death
pursuant to Section 5910.5, the department 1s discharged from
all liability, whether or not the transfer is consistent with
the beneficial ownership of the vehicle transferred.

{b) The protection provided by subdivision (a) does not
extend to a tranafer made after the department has been
served with a court order restraining the transfer. Ro other
notice or information shown to have been avallable to the
department shall affect its right to the protection afforded
by subdivision (a).

{c) The protection provided by this section has no
bearing on the rights of parties in disputes hetween
themselves or their successors concerning the beneficial
ownership of the vehicle and is in addition to, and not
exclusive of, any other protection provided to the department
by any other provision of law.

Vehicle Code 2 adde Ownership of vessel in
beneficiary form

0852.7. (a) Ownership of an undocumented veasel subject
to registration may be held in beneficlary form that includes
a direction to transfer ownership of the vessel to ene—oF
pore a designated benefieiaries beneficiary on death of the
sole owner or last surviving coowner, A certificate of
ownership 1ssued in beneficiary form shall include, after the
name o©of the owner or names of the coowners, the words
rtransfer on death to"™ or the abbreviation "TODY followed by
the name of the beneficiary er-benefieilaries.

(b} During the lifetime of a sole owner or cf any
coowner, the signature or consent of a beneficlary is not
required for any transaction relating to the veasel for which
a certificate of ownership in beneficlary form has been
issued.

—13-
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Vehicle Code § 9916,.5 (added), Transfer of vessel owned in

beneficiary form

9916.5. {(a) On death of a sole owner or the last
surviving coowner of a vesgel numbered under this division
and owned in beneficlary form, the vessel belongs to the
surviving beneficiary er—benefiedaries, if any. If there is
no surviving beneficlary, the vessel belongs to the estate of
the deceased owner or of the last coowner to die.

b) A survivi e c who becomes owner of a
vessge r subdiv a le der Section 1
of the rbors and Navigation Code e ship of

the vessel is transferred to the beneficlary,

€b3 {c) A certificate of ownership in beneficlary form
may be revoked or the beneficlary changed at any time before
the death of a sole owner or of the last surviving coowner by
either of the following methods:

{1) By sale of the vessel with proper assignment and
delivery of the certificate of ownership tc another person.

(2) By application for a new certificate of ownership
without deslgnation of a beneficlary or with the designation
of a different beneficiary er-benefieiaries,.

£{e) (d) Except a8 provided in subdivision B3} (e},
designation of a beneficiary in a certificate of ownership
issued in beneficiary form may not be changed or revoked by
will, by any other Instrument, by a change of circumstances,
or otherwise.

£&d3 {e) The beneficlary's interest in the vessel at
death of the owner or last surviving coowner 1is subject to
any contract of sale, assignment, or security interest ¢to
which the owner or coowners were 8subject during their
lifetimes.

£e} (f) The surviving beneficiary er—benefieciaries may
secure a transfer of ownership for the vessel upon presenting
to the department all of the following:

(1) The appropriate certificate of ownership and
certificate of number, if available.

(2} A certificate under penalty of perjury stating the
date and place of the decedent's death and that the declarant
is entitled to the vessel as the designated beneficiary.

{3) If required by the department, a certificate of the
death of the decedent,

{g) After the death of the owner or_ Jlast surviving
coowner, the surviving beneficiary may transfer his or her
interest in the vessel without securing transfer of ownership

intoe his or her o e by appropriatel gigning the
ownershi registration and title for the vessel and
forwarding these doc to the department with appropriate
fees.

££) (h) A transfer at death pursuant to this section is
effective by reason of this section, and shall not be deemed
to be a testamentary disposition of property. The right of
the designated beneficiary to the vessel shall not be denied,
abridged, or affected on the grounds that the right has not
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been created by a writing executed in accordance with the
laws of this state prescribing the requirements to effect a
valid testamentary disposition of property.

(1) A transfer at death pursuvant to this section is
subject to Section 9653 of the Probhate Code,

€8> (i) If there is no surviving beneficlary or coowner,
the person or persons described 1n Section 9916 may secure
transfer of the vessel as provided in that section.

£h) (k) The department may preacribe forms for use
pursuant to this section.

Vehicle Code 916.7 {(added Transfer as discharge of
department

9916.7. {a) If the department makes a transfer at death
pursuant to Section 9916.5, the department is discharged from
all 1iability, whether or not the transfer is consistent with
the beneficial ownership of the vessel transferred.

{(b) The protection provided by subdivision {a) does not
extend to a transfer made after the department has been
served with a court order restralning the transfer. HNo other
notice or information shown to have been avallable to the
department shall affect its right to the protection afforded
by subdivision (a}.

{c) The protection provided by this section has no
bearing on the rights of parties in disputes between
themselves or their successors concerning the beneficial
ownership of the vessel and is 1in addition to, and not
exclusive of, any other protection provided to the department
by any other provision of law.

Probate Code ended Duty to recover propert
transferred in fraud of creditors

9653, (a) On application of a creditor of the decedent
or the estate, the personal representative shall commence and
prosecute an action for the recovery of real or personal
property of the decedent for the benefit of creditors if the
personal representative has Insufficient assets to pay
creditors and the decedent during lifetime did either any of
the followling:

(1) Made a conveyance of the property, or any right or
interest in the property, that is fraudulent as to creditors
under the TUniform Fraudulent Transfer Act (Chapter 1
{commencing with Section 3439) of Title 2 of Part 2 of
Division & of the Civil Code)}.

{2) Made a gift of the property in view of impending
death,

{3) Made a direction to transfer a vehicle, undocumented

vessel, manufactured home, mobilehome, commercial coach,
truck camper, or floati home to a designated beneficia oh

the decedent's death pursu to Section 18102.2 o the
Health and Safety C or Sect 1 o 1 of e

Vehicle Code, and the property has been transferred as
directed.

-15-
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(b) A creditor making application under this section
shall pay such part of the cests and expenses of the suit and
attorney's fees, or give an undertaking to the personal
representative for that purpose, as the persocnal
representative and the creditor agree, or, absent an
agreement, as the court or Judge orders.

{c) The property recovered under this section shall be
s0ld for the payment of debts in the same manner as 1f the
decedent had died seised or possessed of the property. The
proceeds of the sale shall be applied first to payment of the
costs and expenses of suit, 1including attorney's fees, and
then tc payment of the debts of the decedent in the same
manner as other property 1in possession of the personal
representative. After all the debts of the decedent have
been paid, the remainder of the proceeds shall be paid to the
person from whom the property was recovered. The property
may be so0ld in its entirety or in such portion as necessary
to pay the debts.

The Commission approved the staff recommendation to include the
following diascussion in a footnote in the narrative portion of the

Recommendation:

Missouri has processed about 39,000 applications for TOD
designations in motor vehicle registrations 1In the three
vears since Missouri enacted legislation to authorize {it.
Letter from James B. Callis, Administrator, Miasourl Motor
Vehicle Bureau, to California Law Revision Commission (Oct.
27, 1990) {(on file in office of California Law Revision
Commission). According to the U. 5. Census Bureau, as of
July 1, 1989, California had a population of 29,063,000, and
Missouri had a population of 5,159,000, a ratio of 5.65
Californians for every Missourian. Based on this ratio, we
may estimate that there will be about 220,000 TOD
registrations in California in the first three years after
enactment of authorizing legislation.

With the foregeing revisions, the Commission approved the
Recommendation for printing. Commissicner Stodden was opposed. The
Commission also asked the staff to prepare a Memorandum for a future
meeting on the question of the procedure for creditors to reach

nonprobate assets generally,
STUDY L-3034 - GIFTIS IN VIEW OF IMPENDING DEATH
The Commission considered Memorandum 90-13%, the attached
Tentative Recommendation relating to Gifts in View of Death, and the

First Supplement. The Commission decided to change the title of the
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Recommendation to "Gifts in View of Impending Death.” The Commission
made the following revisions to the draft statute:

Probate Gode =570 added Giftg in view of
impending death

PART 5. GIFTS IN VIEW OF IMPENDINC DEATH
§ 5700, Gift defined

5700. As used in this part, "gift"™ means a transfer of
personal property made voluntarily and without consideration.

1, Application of general law of gifts

5701. Except as provided in this part, a gift in view
of impending death is subject to the general law relating to
gifts of personal property.

§ 5702, Gift in view of impending death defined
5702. A gift in view of impending death is one which is

made in contemplation, fear, or peril of impending death,
whether from illness or other cause, and with intent that it
shall be revoked if the giver recovers from the illness or
escapes from the peril.

Presumption of gift in view o end deat
5703. A gift made during the last illness of the giver,
or under circumstances which would mnaturally impress the
giver with an expectation of speedy death, is presumed to be
a gift in view of impending death,

4, Revoca o ew of impending deat

5704. (a) A gift in view of jimpending death is revoked
by:

(1) The giver's recovery from the illness, or escape
from the peril, under the presence of which it was made.

(2) The death of the donee before the death of the giver.

{(b) A gift in view of impending death may be revoked by:

(1) The giver at any time.

(2) The giver's will if the will expresses an intention
to revoke the gift.

(c) A gift in view of impending death is not affected by
a previous will of the giver.

(d) Rotwithstanding subdivisions (a) and {b), when the
gift has been delivered to the donee, the rights of a bona
fide purchaser from the donee before the revocation, or of a
bona fide encumbrance before the revocatio are not
affected by the revocation.

§ 5705. Rights of creditors of the giver
5705. A gift in view of impending death is gubject to

Section 9653.
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A conforming revision should be made to Probate Code Section
9653(a){(2) teo refer to a gift "in view of Iimpending death.”™ The staff
should also include a provision to the effect that any reference in the
statutes of this state to a "gift in view of death" shall be construed
to mean a glft in view of impending death.

The Commissicn approved the revision to the Comment to repealed
Section 1149 of the Civil Code, changing the reference to Probate Code
Section 5502 te "5702."

With the foregoing revisions, the Commission approved the

Recommendation for printing.

STUDY L-3046 - RECOGNITIOR OF AGENT'S AUTHORITY
UNDER STATUTORY FORM POWER OF ATTORNEY

The Commission considered Memorandum 90-140 and the First
Supplement thereto which reviewed comments received on the Tentative
Recommendation Relating o Recognition of Agent’s Authority Under
Statutory Form Power of Attorney [September 1990). The Commission
approved the recommendation to he printed and introduced in the 1991

legislative session, subject to the followlng revisions:

Civil Code § 2412, Relief available
Section 2412 of the Civil Code should be amended to make clear

that the general procedural rules applicable to powers of attorney

apply to the new remedy:

2412, Except as provided in Section 2412.5, a petition
may be filed under this article for any one or more of the
following purposes:

{(a) Determining whether the power of attorney 1s in
effect or has terminated,

(b} Passing on the acts or proposed acts of the attorney
in fact.

(c) Compelling the attorney in fact to submit his or her
accounts or report his or her acts as attorney in fact to the
principal, the spouse of the principal, the conservator of
the person or the estate of the principal, or to such other
person as the court in its discretion may require, if the
attorney In fact has failed to submit an accounting and
report within 60 days after written request from the person
filing the petition,
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{(d} Declaring that the power of attorney is terminated
uponi a determination by the court of all of the following:

(1} The attorney in fact has violated or is unfit to
perform the fiduciary duties under the power of attorney.

{(2) At the time of the determination by the court, the
principal lacks the capacity to give or to revoke a power of
atterney.

{3) The termination of the power of atterney is in the
best interests of the principal or the principal's estate.

e) Compelling a third person to honor the authority of
an agent under a gtatutory form power of attorney pursuant to
Section 2480,5.

Civil Code § 2480.5. Compelling third person to honor statutory form

power of attorney
The language in proposed Section 2480.5 that would permit a third

person to aveid dealing with agents by language in a contract with the
principal should be deleted since it might permit routine, boilerplate
avoidance. The focus of the proposed section is to enforce the policy
that a third person must deal with the agent to the same extent that
the third person could be compelled to deal with the principal.

STUDY L~3049 ~ STATUTORY WILL

The Commission considered Memorandum 90-123 ({and the attached
staff draft statute and staff draft form), the Firat and Second
Supplements to Memorandum 90-123, and a staff-prepared document
(attached to these Minutes as Exhibit 3) entitled "Kotes Concerning
Materials Relating to Statutory Wills" (with the attached letter from
Michael V. Vollmer on behalf of the Statutory Will Revision
Subcommittee of the Executive Committee of the Estate Planning, Trust
and Probate Law Section).

The Commission discussed generally the varlous issues presented by
the staff draft and the views of the State Bar Subcommittee. However,

the Commission made only a few decisions which are reported below.

UNIFORM STATUTQORY WILL ACT

The staff reported that the Uniform Statutory Will Act is designed
primarily for use by lawyers. It has boller-plate provisions a lawyer
can use in preparing a will, The Act 1s not intended for use by
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nonlawyers. The California Statutory Will, on the other hand, is
designed for use by persons who do not have a lawyer. Accordingly,
there is no reason to delay the revision of the Galifornia Statutory
Will Act until the Uniform Statutory Will Act can be studied.

SIRGLE FORM; ELIMIRATION OF THE STATUTORY WILL WITH TRUST
The Commission approved the elimination of the California
Statutory Will with Trust. Having two different will forms creates

problems for users who may use the wrong form.

APPLICATION TO STATUTIORY WILL OF GENERAL PROVISIONS RELATING TO WILLS

As a preliminary matter, the staff noted a sectien which continues
the substance of existing law and makes clear that the general
provisions of the Probate Code with respect to particular matters apply
to a California Statutory Will. The Commission took no action with
respect to this section.

The State Bar Subcommittee is concerned that there is nothing in
the statutcry will form that informs the consumer of the substance of
the general provisions in the Probate Code. For example, the person
using the statutory will form i1z not informed about the substance of
the provisions relating to anti--lapse, whether encumbrances on specific
deviges must be paid by the estate, and whether or not estate taxes are

to be prorated.

PLACEMERT OF BACKGROUND AND INFORMATIONAL MATERIALS

The "Notes™ handed out by the staff at the meeting raised the
jssue of where the Questions and Answers material should be set out in
the statutory will packet. Should this material be set out before the
form 1tself as recommended by the State Bar Subcommittee or should it
be set out after the form itself as recommended by the Commission's
staff? The Commission took no action with respect to thls issue. The
Executive Secretary stated that the 1issue where the Questions and
Answers material should be placed in the form is not a life or death

issue.
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IDENTIFICATION OF FAMILY MEMBERS

The Commission discussed but took ne action with respect to the
issue whether the statutory form should iInclude a 1list of family
members as recommended by the State Bar Subcommittee. The staff had
recommended against including this new provision on the ground that it

will cause confusion in the mind of the consumer.

PERMITTING SPECIFIC GIFTS OF REAL. AND PERSONAL PROPERTY

The staff proposal to permit not more than five specific gifts of
real or personal property was strongly opposed by Michael V. Vollmer,
representative of the Statutory Will Revision Subcommittee of the
Executive Committee of the Estate Planning, Trust and Probate Law
Section. Mr., Vollmer takes the view that specific gifts present
problems where there are encumbrances on the property, where shares of
stock are socld or replaced by other stock, and the 1like. Although
general provisions in the Probate Code cover these matters, Mr., Vollmer
believes that the testator must be made aware of these general
provisions so the testator can understand the effect of the general
provisions on what he 1s doing. Because it would complicate the form
to provide the testator with all of this infermation, the Subcommittee
rejected the concept of allowing specific gifts of real or personal
property.

Mr. Vellmer indicated that authority to give varying percentages
of the estate would be better than giving the authority te make
specific gifts of property (other than cash). The Subcommittee thought
that giving the authority to make speclific gifts would create problems,
particularly with real estate, and particularly with death taxes.

Mr. Vellmer gave the following explanation at the Commission
meeting of why the Subcommittee opposes giving authority to make
specific gifts of personal property:

If I put down specific items here [in the space for the
listing of specific gifts] and I have a small estate, I might
be doing this to give away my entire estate, and it might be
my stock or bonds or something else. In doing it this way,
what we were afrald of is they are going to let these wills
go on, and these gifts that they think they have made {(they
are golng to sell their stock or do something else and the
stock or other asset 1s going tco disappear--the gifts are
going to lapse) and those assets won't be there,
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Or secondly, they will d¢ a description of an asset——my
wife might say, "I give my faverite ring to my dauvghter." 1Is
that the 28 carat diamond, or 1s that the clay one that my
son made when he was in kindergarten? I don't know how you
can determine that.

Our concern was how they are golng to describe assets
and, with that, our decizion hinged on wvhat the tax
consequences were going to be, If you delete the death tax
provision—-because these could be major assets—you have
taken away some of our arguments on that, because there could
be death tax consequences of giving major assets and there
might be nothing left in the residue.

Flexibility, a wonderful idea. Room for mistake, I
think it's rampant. And that is why we did what we did. We
think that cash is cash and an amount that can be handled,
that's fine, and leave them a number of choices. But 1if we
spread it out too far, we were golng to get into the issue of
should they be dolng something else and what about the tax
consequences.,

Mr. Vollmer gave the following explanation at the Commission
meeting of why the Subcommittee opposes giving authority to make
specific gifts of real property:

On real estate, you have the situation-—which I think is
Just multiplied——on values, encumbrances——what do the people
understand is going to happen. Our law says, without them
¥nowing it, that 1f I give you my house you take it subject
to encumbrances unless I specify differently--you are taking
it subject to the mortgage. You are looking at items that
tend to have a much greater value, and then you hit into the
area of who pays the estate tax, Are we going to apportion
it or what?

Valerie J, Merritt commented:

I have an additional problem with real property. I
think there is & tendency for lay pecple to use a street
address description, and I think you may find people saying
"I give my home at 123 Adams Street, Los Angeles, to my
son.”" The next thing that happens, of course, is that they
decide to sell their home at 123 Adams Street.

The staff noted that the Probate Code contains rules that govern
what happens when there is a specific devise of real property and the
testator has disposed of the property or an interest therein before

death. See Section 6172 which provides in part:

A specific devisee has the right to the remaining
specifically devised property and all of the following:

(a) Any balance of the purchase price (together with any
security interest) owing from a purchaser to the teatator at
death by reason of sale of the property.
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(k) Any amount of an eminent domaln award for the taking

of the property unpaid at death.

{c) Any proceeds unpaid at death on fire or casualty
insurance on the property.

The staff noted that this rule applies whether the will is a
statutory will or a will drawn by an attorney (unless the will
specifically ctherwlse provides).

The GCommission discussed this 1issue in the context of the
residence of the testator., The feeling was that if the testator
changes his or her residence, the will should permit the testator to
make a specific devise of the residence of the testator at the time of
death.

The Commission deleted the staff recommended provision for making
specific gifts of real and personal property and added the substance of
the following to the statutory form:

X. Personal Residence. Opti s is ragraph onl
if you want to give your personal residence to a different
person or persons than you give your other property.) I give

my personal residence at the time of my death as follows:
(a} Choice One: To the following person:

(b) Choice Two; Equally among the following persons who
survive me (any deceased person's share shall be added
equally among the surviving person's shares) {INSERT
EACH PERSON'S NAME)

The provision for flve separate gifts, limited to cash gifts, was

approved.

DISTRIBUTION OF PROFPERTY TO BENEFICIARY UNDER AGE 25

The Commission examined the provision of the State Bar
Subcommittee draft that dealt with designation of a custodian for a
beneficiary between the ages of 18 and 25. The Commission was of the
wview that the State Bar draft was too complex and should be simplified.
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It was suggested that the form might have a provision that a
custodian could be designated to hold the property to an age selected
by the testator between age 18 and age 25. The testator could fill in
the age to which the property is to be held, The provision might be
framed in terms that "outright distribution to a beneficlary umder age
of 25 should be delayed imtil age (fill in age between age 18 and 25)."

The staff should make an effort to revise and clarify the
provisions relating to guardianship and conservatorships and the age at
which the property 1s to be distributed outright to a beneficiary under
age 25.

A member of the Commission expressed concern that the user of the
form will not understand the meaning of "Name of First Executor to
Serve" and comparable language Iin the form, The use of the word
reonsecutively" also creates confusion. The word "alternative™ might
be used instead of "consecutively"” and the form should make clear that
the first named will serve, and if unable to serve, the second named
will serve, etc. It was suggested that "First Cholce for Executor to
Serve" might be a better phrasing.

SURVIVAL REQUIREMENT
The statute should contain language to alert the user of the form
of the effect of the anti-lapse statute in cases where survival is not

specifically required. -

STUDY R-105 - ADMINISTRATIVE ADJUDICATION:
EFFECT OF ALJ DECISION

The Commission considered Memorandum 90-129, containing a staff
draft that would implement the Commission's consultant's (Profesaor
Asimow) recommendations on the effect of the administrative law judge's
decision. The Commission also congidered the First Supplement to
Memorandum 90-129, along with other letters addressed to the matter
received at the meeting, copies of which are attached to these Minutes
as Exhibit 4, and oral comments of perscns present at the meeting

interested in the matter.
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The Commission's Assistant Executive Secretary reviewed the status
of the administrative 1law study, noting that administrative
adjudication 13 the first phase of the study which eventually will
cover the entire field. The Assistant Executive Secretary explained
the Commission's standard method of operation, starting with the
consultant's background study, making initlial policy decisions,
developing a tentative recommendation, preparing a final
recommendation, and obtaining the enactment of legislation, The
present study is at the stage of making initial policy decisions, and
meetings conducted by the Commission are more in the nature of working
segssions than formal hearings., The Assistant Executive Secretary noted
that there are many persons, crganizations, and agencies interested in
this study, and most will not begin to receive materials for comment
until the tentative recommendation stage. However, anyone may request
meeting agendas, and the Commission will circulate meeting materials to
persons who plan to attend the meetings or whe plan te comment on the
materials in advance of the meetings.

The GCommission requested that interested agenclies try to identify
one or two representatives who will consistently attend Commission
meetings sc there is continuity and a working relationship developed.
The Commission will lock into the possibility of shifting more of its
meetings to Sacramento when administrative law matters are considered
in order to facilitate agency participation.

The Commission made the following decisions with respect to the
staff draft.

610,2 ency head
Ko change was made in this section.

§ 510,280, Agency member
No change was made in this section,

610.4 Order
The “order” terminology should be changed to "decision”

terminology, which is more descriptive and more commonly used by

California agencies,
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This section, and other sectlens using the term “person", should
include 1in the Comment a reference to the other provisicns of the
Government Code defining person to include 1legal entities and

government agencles.

§ 610,460, Party

The reference to any perscn "allowed to appear or participate” in
the proceeding may be overly broad, since it could include witnesses.
This should be limited, perhaps by reference to persons allowed to
intervene in the proceeding. This limitation should be reviewed when
the Commission reviews the intervention and appearance and

participation procedures.

10.7 Rule
This definition should be checked to make sure it 1s coerdinated
with the definition of rule found in the rulemaking provisions of the

existing administrative procedure act,

613.010, Service

This section should not require certified mail. First class mail
should be sufficient. The staff should look intc whether the agency by
rule should be able to require a different form of mail or delivery.

With respect to the last known address of a person, if the agency
requires the person to maintain an address with the agency, notice at
the address maintained with the agency should be sufficient.

Service on both a person and the person's attorney should not be
required. Service should be on a person's attorney, rather on the
person, 1if the person is represented by an attorney of record. The
atatute should make clear that this rule applies any time the statute

requires service on a "party”.

§ 640,010, When adjudicative proceeding required

No change was made in this sectien.

40,21 Definitions
No change was made in this section.
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§ 640.220, Office of Administrative Hearings
No change was made in this section.

§ 640,230, Administrative law judges
No change was made in this section.

§ 640,240, Hearing officers and other personnel

The reference tc "shorthand™ was deleted. The director should be
authorized to appeint "reporters", without limitation.

40,2 Assignment of administrative law ijudges and hearing officers
No change was made in this section. Conforming changes will be
needed in other statutes that mnow require hearings wunder the
Administrative Procedure Act: they will be revised to require hearings
by Office of Administrative Hearings personnel. There does not appear
to be a problem with an agency either selecting or rejecting any
individual administrative law Judge for any proceeding or otherwise
influencing the assignment by the 0ffice of Administrative Hearings.

§ 640.260, Voluntarvy temporary assignment of hearing personnel
Thiz section should be redrafted to allow more flexibility for the

Director of the Office of Administrative Hearings to appoint personnel
from other agencles, and should make clear that it does not restrict
the ability of the Director to appoint pro tempore administrative law
Judges. The two lines of authority might be reconclled, perhaps by the
requirement of appointment from the voluntary assignment list before
pro tempore assignment, and might be dealt with in one statute section

rather than two,

§ 640.,270. GCost of cperation
No change was made in this section.

§ 640,280, Study of administrative law and procedure
Nc change was made in this section.
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§ 642.010, Applicable hearing procedure
Ro change was made in this section, The applicable hearing

procedure (formal, conference, summary, emergency, declaratory, etc.)
would be selected by the agency by rule for the type of proceeding for
which it is most appropriate, The Commission may investigate whether
the agency rule should be subject to the standard OAL rulemaking

process or should be subject to a more informal internal process.

§ 642.210, Designation of presiding officer by agency head

No change was made 1in this section. -The rule of this secticon
giving the agency head discretion in selection of the presiding cfficer
is subject to statutory requirements, such as a requirement that the
presiding officer be provided by the 0ffice of Administrative Hearings
or a requirement that the agency head preside. The Commission does not
Intend to revise any of these statutory requirements unless a specific
problem in a particular agency 1s brought to its attention.

The statute does not specify any particular qualifications for the
presiding officer selected by the agency head. That depends on the
type of hearing and needs of the particular agency.

§ 642,220, OAH administrative law judge as presiding officer
This section is used by some agencles, and should be retained as
drafted,

42.710, Proposed and f orders

The 100 day limitation for an agency head/presiding officer to
make a decislon in the case may be too short for scme agencies and too
long for others, The 100 days should be a default rule applicable
absent an agency rule changing the time.

The 30 day limitation for a non-agency head/presiding officer to
make a decision in the case should alac be subject to variation by the
agencies, except where the presiding officer is from the Office of
Administrative Hearings.

It was noted that there appears to be no sanction for failure to
comply with the time requirements. Alsoc, the times may need to be
coordinated with suspension orders that expire unless a determination

is made within a short time.
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§ 642,720, Form and contents of order

This section should be revised to adopt a concept analogous to a
statement of decision In a civil action, as provided in Code of Civil
Procedure Section 632; it would be triggered by a request of the party
at the hearing. In this comnection, the reference to a determination
of the issues presented might refer instead to conclusions of law.

The requirement that the findings include an identification of
findings based substantially on credibility of evidence or demeanor of
witnesses also should be refined.

The issue was raised whether the form of decision contemplated by
this section 1s suitable for the perfunctory type of denial of a tax
claim, for which the remedy is not administrative review but a civil
trial,

The issue alsc was ralsed whether default proceedings should be
governed by such elaborate provisions. The statement of decision may
be self-limiting, by reference to controverted issues.

As a related matter the Commission might wish to investigate the

concept of telephonic hearing procedures.

§ 642,750, Delivery of order to parties

Rather than require immediate delivery of a copy of the proposed
decision to the parties, there might be a requirement of delivery if an
agency alters a proposed decision. The cost of sending all proposed
decisions out, even 1f non-adopted, was conslidered, along with the
transactional cost that would be the result of, 1n effect, encouraging
lobbying of the agency during the period vhen it is declding whether to
adopt the proposed decision. The Commission would like to see further
documentation of the need for the change 1n law represented by this
section.

The provision that a copy of the proposed declsion should be filed
as a public record should be coordinated with the public records act,
and confidentiality should be protected. The Comment should note that
service on a party is made on the party's legal representative, 1f any,

citing the relevant statute,
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§ 642.760, Correction of mistakes in order
The motion terminolegy in thils section should be replaced with

application terminclogy, and the reference to findings of fact and
conclusions of law should be deleted, In order to help deformalize it,
The presiding cofficer on 1ts own application should be able to make
corrections,

This section coordinates with the concept of parties having
immediate access to a copy of the proposed declision. The correction
procedure could affect the timing of when the proposed decision becomes
final. How -is the determination to be made whether the error is
technical or substantive, and what sort of notice will there be if the

procedure 1s informal? The procedure should not be ex parte.

§ 542,770, Adoption of proposed order
This section should be reviewed in light of the review of the

concept of requiring immediate delivery of the proposed order to the
parties. The time limits for the agency to act should he reviewed as
well——does the agency have 30 days to act, or 100 days? Thirty days
may be toco short a time for some agencies. If an agency does adopt the
order within 30 days, the relationship between that adoption and the
provision for a party to seek administrative review of a proposed order

should be reviewed.

§ 642,780, Time proposed order becomes final

An agency by rule should be able to extend the time a proposed
order becomes final if 100 days is too short for that agency.

§ 642,810, Avallability of review
The words “"on 1ts own motion" were deleted from this section.

§ 642,820, Limitation of review
Does 1t make sense to have both a procedure for agency adoption

and a review procedure (where the agency has not exerclised its adoption
right)? Does allowing agencies by rule to vary the avallability of the
review procedure unduly promote diversity over uniformity? The review

procedure may build delay into the administrative procedure system not
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now present. The staff should present the Commission with additional
perspective on this issue so the Commission can decide whether to
recommend a departure from existing law on this matter.

Subdivision {(c) was deleted as an unnecessary complication. If an
agency wishes occasionally to review a case for policy reasons, it can

adopt a rule allowing it to do that under other provisions of this

section.
§ 642.830, Initiation of review

It may be necessary to tie the avallability of review to the time
before a proposed decision becomes final, rather than to a fixed
100-day period, for logistical reascns.

§§ 642 ,840-642,860, Administrative review of proposed order
The Commission did not consider these sections due to lack of time.

Code Civ. Proc, § 1094.5, Administrative mandamus

Professor Asimow noted that the tenor of many comments received on

the proposal to glve ALJ credibility-based determinations great welght
is to the effect that this wcould remove the power of decision from the
agency to the ALJ and prevent the agency from performing its
constitutional or statutory functien. He indicated there was no intent
to do this, that all the proposal requires is that the agency have good
reascn for overturning credibility-based determinations, and that all
federal administrative agencles and nearly all agencles of other
states, as well as a number of major California agencles, operate under
this rule without a problem.

A number of issues were ralsed 1n connection with this proposal,
including:

{1) What is the magnitude of the problem of agencles substituting
their credibility determinations for those of the finder of fact? The
Commission, staff, and consultant indicated that statistics are not
available, but it 1s a problem that has freguently been brought to the
attention of the Commission, the Legislature, and the Governor, by
private attorneys and others as well ag by administrative law judges
and hearing officers. The consultant found in his interviews with

participants In the California administrative law system that this is
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perceived as the single most cbjectionable feature of the system. Some
agencies routinely adopt the hearing officer‘'s findings, and others
already fellow the Universal Camera rule; hut others ignore it, or even
routinely overturn all hearing officer initial decisions as a matter of
course.

{2) Shouldn’'t an agency be able to try the cagse itself, and be
entitled to great weight for its own credibility-based determinations?
Professor Asimow indicated that his recommendation 1is that the agency
should be able to decide whether to hear the case 1tself or delegate it
to a hearing officer. But once it has been delegated to a hearing
cfficer, the agency should not be able to retry the case. This would
enable the agency to avold credibility-based determinations that it
disagreed with. Also, it would subject the public toe multiple
administrative proceedings. One of our objects is teo ensure due
process and public satigfaction with administrative hearing procedures
so that the court =system 1s not burdened with judicial review.
Problems raised with this approach included that there is no evidence
the agencies would abuse the right to retry cases themselves, the
prohibition on retrying the case goes far beyond credibility
determinations and extends to all 1ssues, and this may be just the
beginning of a far more extensive erosion of agency power. If there is
a problem of agency abuse, this won't cure it, because the agency can
gimply keep on remanding a decision it disagrees with until it gets the
right answer. In any case, an agency should be able to hear
newly-discovered evidence even if it can't rehear the case as a whole.
Do federal agencles have the right to rehear cases, and have there been
any problems with the federal system?

(3) Isn't the requirement that great weight be given credibility
determinations overbroad? <Credibility includes more than demeanor,
including such matters as internal contradictions and inherent
implausibility, which need not be based on observation of witnesses.
The draft should be refined., If the trier of fact's cbservations are
to be given great weight, there should be a greater burden on the
finder of fact and stricter standards to specify the basis of the
findings, setting forth such matters as impeaching evidence and exactly
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why or why not certain testimony 1is credible (a “"sweaty 1lip"
standard). This would help avold the problem of mischaracterization of
the nature of a finding by the trier of fact.

(4) How does the whole scheme work where an agency member sits
with a hearing officer? Wwho is making the findings in this situation?
The statute needs to be clear on this matter since a number of agencles
follow this procedure.

The Commission did not make any initial decisions on these
lssues. The Commission requested the staff to provide it with further
research and policy discussion on the questions raised, along with a
draft refined in 1light of the discussion, for further Commission
consideration at a future meeting.

APPROVED AS SUBMITTED

APPROVED AS CORRECTED (for

corrections, see Minutes of next
meeting)

Date

Chairperson

Executive Secretary
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BY FAX

Valerie Merritt, Esqg.
Kindel & Anderson
555 8. Flower Street

29th Floor

Los Angeles, CA 90071

Re: Memorandum 90-135 - Deposit of Estate Planning Documents With

Atto

Dear Valerie:

Oon November 16, 1990 and November 20, 1990, Team 4 {(i.e., Harley
Spitler, Robert Temmerman, Don Green, Tom Stikker, Clark Byam, Jim
Quillinan and I) discussed Memorandum 90-135, Deposit of Estate
Planning Documents With Attorney ("Memorandum") . A summary of our
discussion follows.

Team 4 spent a substantial amount of time discussing the general
method and specific procedures for the deposit of estate planning
documents as set forth in the Memorandum. During this discussion,
several of the members of Team 4 questioned the validity of the
entire proposal; however, the majority of Team 4 members believed
that the project was important and should be continued.

puring the course of the Team 4 discussions, another approach to
the deposit of estate planning documents was proposed, discussed
and approved by Team 4 ("alternate proposal"). Notwithstanding
several anticipated difficulties with the alternate propesal, Team

4 requests

that the Law Revision Commission give serious

consideration to the alternate proposal, or some reasonable
modification of it.

Team 4's alternate proposal is as follows. A retiring attorney,
or the personal representative of an incompetent or deceased
attorney ("responsible person") will be responsible for the deposit
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of estate planning documents over which he/she has dominion and
control. Unless a deposit agreement has been signed in advance by
the depositor, the responsible person must give written notice to
the depositor at the depositor's last known address. The notice
will request that the depositor affirmatively respond to the
proposed transfer of his/her estate planning documents to ancther
attorney or firm, or that there has been prior written cecnsent to
such a transfer. If the affirmative response is received, or if
prior written consent has been given, then the transfer to the
successcr attorney or firm can proceed. If the affirmative
response is not received, and if no prior consent exists, then the
estate planning documents are to be lodged with the Clerk of the
Superior Court in the county where the depositer resided, or if
that county is not known, in the county where the retired,
incompetent or deceased attorney last resided. An appropriate
initial ledging fee would be charged.

The State Bar will maintain as part of the database which it
maintains for retired or deceased attorneys the information that
certain documents have been forwarded to a particular attorney(s);
individual depositors would not be entered onto the database. The
Clerk of the Superior Court would not have to be listed because
this alternative automatically would accompany the response to each
inguiry. A reasonable fee to cover costs could be charged. Team
4 considers this central filing aspect of the alternate proposal
to be critical. The cost of this database should be reasonable.
Most importantly, it will provide a valuable public service.
Discussions with the State Bar about the cost and feasibility of
enlarging the database are continuing. The State Bar must maintain
a record of a retired or deceased attorney.

Although Team 4 realizes that the Clerks of the Superior Court may
have some concern with Team 4's alternate proposal, Team 4 is most
willing to discuss and resolve with the Clerks the issues raised
by then. Team 4 believes that the Clerks would be the best
depositories because they have procedures already in place for
retaining documents. On the other hand, Team 4 recognizes that
costs and logistics must be considered, and therefore Team 4 is
most willing to discuss such modifications as microfiche; sunset
provisions; and modification of the requirement re: affirmative
response (e.g., documents more than 50/75 years old could be
forwarded to another attorney without affirmative response).

The remainder of this letter addresses several of the other issues
raised by the Memorandum. In light of the fairly substantial
change in approach suggested by Team 4, specific procedures that
would have to be altered in response to the alternate proposal are
not addressed.
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1. Re: cti 701 Attt

Team 4 suggests that the original language of Section 701 be
retained (except to delete "both of") and to add as subsection (c):
"an individual licensed to practice law in this state." The
language of the section should be sufficiently broad to cover the
various forms in which law is practiced in California, e.g., sole
proprietor; partnership, corporation.

2. Re: Section 710. Protecting Document Against loss or
Destructijon.

2.1 Team 4 agrees with the staff's redraft of the section,
but would reword the subsection (a) as follows, additions
underlined:

(a) If a document is deposited with an attorney, the

attorney shall place within a reasonable time a :; r a document is
deposjited..... (The remainder of the sentence is the same.)

2.2 With respect to the discussions concerning the retention
of superseded estate planning documents, Team 4 believes that it
is the best practice to return all old documents to the client and
discuss with the client his/her options with respect to the
documents, including destruction of them. Team 4 strongly feels
that an attorney has no duty to keep estate planning documents nor
to advise clients about the retention of such documents. These
points should be clarified in the Memorandum.

3. Re: ecti 7 Atto 's of Care.

3.1 With respect to the attorney's standard of care, as
expressed in the discussion to Section 711, Team 4 was evenly
divided. This issue will be discussed with the Executive Committee
as a whole during its December 8, 1990 meeting.

3.2 Team 4 believes that Sections 710 and 711 should noct be
combined.

4. Re: ction 7 (o] o Verij ents o ocunments.

Team 4 strongly urges the Commission to delete the newly proposed
last sentence of proposed subsection (b) of Section 712. An
attorney does not have a duty to inform clients (although this may
be good practice)} and the proposed language could be construed as
creating such a duty.
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5. Re: Section 723. Termination by Attorney Transferring
cument to crney o om]

5.1 If Team 4's alternate propcsal is accepted, in whole or
in part, then much of Section 723 will have to be rewritten. For
this reason, Team 4 refrains from commenting about the section at
this time.

5.2 The same considerations as set forth in 5.1 apply to
Section 726.

5.3 With respect to subsection (e} (page 14), Team 4 believes
that a fundamental policy question has been raised with respect to
the release of documents: all documents versus wills. Team 4
believes that this issue is important enough that it should be
discussed by the entire Executive Committee at its December 8, 1990
meeting.

5.4 Team 4 agrees with the modifications suggested by
Demetrios Dimitrious.

Hope all is well.
Cordially,
Aa¥nryn 1A Ballsun
KATHRYN A. BALLSUN
KAB\tc

cc: Teanm 4
Bruce Ross, Esqg.
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LRC Memorandum 90-142 and its First Supplement
Study L-3022 -- Access to Decedent's Safe Deposit Box

(Comments on Tentative Recommendation)

This Report is made by Willjiam V. Schmidt after talking to
attorney, Kenneth M. Klug in Fresno, California.
call was held by the members of Study Team No. 1.

No conference
Study Team No.

1 and the Executive Committee in General has already approved

this tentative recommendation.

We are happy to see that all of the letters received by the

staff approve of the recommendation,. and that none oppose it.

Buchignani, the staff proposes adding the
the end of subsection (a) of Section 331:
Section affects the rights of a surviving
No. 1 has no cbjecticn to the addition of

In response to the letter from attorney, Alvin G.

-5-

co-owner."

following sentence to
"Nothing in this

Study Team

this sentence.



In response to the letters from two commentators, the staff
also preoposes that the person given access to the box be
permitted to remove trust instruments as well as wills and
instructions for the disposition of the decedent's remains. The
financial institution would first make a photostatic copy of all
such trust instruments, wills and instructions. Kenneth M. Klug
and I both feel that this is a worthwhile addition. We would
like to see it adopted by the Commission.

Mr. Klug and I both agree that the tentative recommendation
is excellent and should serve the community and the legal
profession very well. We hope that the revisions would also be
acceptable to the California Bankers Association. We would not
want to see any additions toc the proposed Section 331 which would
cause opposition to come from the Bankers Association teo this
proposal.

On the other hand, having said that, I would like to pursue
a line of thought which results from the addition of the words
"trust instruments" to the proposed statute. Today, we are
seeing more and more revocable living trusts as substitutes for
wills. When these trusts are fully funded, the will is not
needed and neo probate proceedings are ever commenced. Also it is
not uncommen in today's world for clients to keep assets
belonging to revocable living trusts in their safe deposit box.
They also keep in the same safe depoéit box documents of title,
such as deeds and assignments of property to the trustee of their
revocable living trust. Since there is no provision in Section
331 for the removal of trust assets or of documents of title
transferring property into a trust, such assets or title
documents remain in the box under subsection (£f). The question
then arises, "How are they subsequently removed?"

If a will is admitted to probate and a personal
representative appointed, it seems clear that the personal

_é-
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representative can present a certified copy of his letters to the
financial institution and subsequently obtain access to the
contents of the box. What happens if no probate proceeding is
ever commenced and no personal representative is ever appointed?
How does the trustee cbtain access to trust assets and title
instruments in the box to which he is entitled? Must he open a
probate proceeding and be appointed as personal representative
for the sole purpose of gaining access to these contents?

If, for example, the box contained $10,000 of jewelry, which
would be the only probate assets passing under a pourover will
into the revocable trust, the trustee should be able to collect
such jewelry by an affidavit under Probate Code Section 13101.
Although we seldom see a Section 13101 affidavit used to collect
assets which are in a safe deposit box, we do not see why this
procedure should not be available.

A slightly different problem is raised when the box
contains, for example, $100,000 of bonds registered in the name
of the trustee of the revocable living trust. Can an affidavit
under Section 13101 be used by the trustee to gain access to
these bonds? Subsection (a) talks about furnishing the affidavit
to the "holder of the decedent's property". Do these bonds,
registered in the name of the trustee, constitute the "decedent's
property” within the meaning of Section 13101 to permit use of an
affidavit under the Section? 1Ideally, we would like to have an
easy procedure for the trustee of a revocable living trust to be
able to obtain access to the contents of the safe deposit box to
which he is clearly entitled.

At this late stage, it may be that the questions posed above
involve more than that with which the Commission currently wishes

-..?...
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to deal. We would certainly not recommend any additions to the
proposed section which might cause controversy or cpposition from
the California Bankers Association. On the other hand, it might
be helpful to the bankers in general and to the appropriate
financial institution in particular to have an additieon to the
section (perhaps subsection (f)) or an addition to the comments
of the section which deals with the subsequent removal of the
contents of the decedent's safe deposit box after the initial
items allowed by Section 331 have been allowed.

The removal of the contents by a duly appointed perscnal
representative of the decedent should clearly be allowed. In the
absence of the appecintment of such a personal representative,
perhaps it would be helpful for Section 331 to authorize removal
of all or part of the contents of the box under either Section
13101 or a comparable procedure permitting a trustee to remove
those assets and deocuments of title to which he is entitled.

We raise these questicns for the consideration of the staff
and the Commission with the hope that they would not unduly delay
the adoption of this fine tentative recommendation, and with the
suggestion that they be deferred if they would cause such a
delay.

Respectfully submitted,

STUDY TEAM NO. 1

By: e - ‘ .-.-/,é...-_{f - ;
William V. Schmidt,
Captain
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Dbjéctige

Qur ohjective at this meeting is to consider and determine the
various policy issues presented by a revision of the Califernia
Statutory Will form.

Determining these policy issues will permit the staff to prepare a
Tentative Recommendation for the January meeting. The Tentative
Recomnmendation can be reviewed and revised by the Commission at the
January meeting and then approved for distribution to interested
persens and organizations for review and comment. The Commission will
review the comments we receive as a result of this distribution and
approve a recommendation for submission to the Governor and Legislature.

We do not know whether this schedule will permit submission of a
bill in 1991, but the staff believes that is important that the bill
submitted be one that will not have defects that will require a
revision of the will form at a later legislative session. We are
dealing with a printed form, and we should avoid the need to have the
form reprinted in order to make corrections the need for which could be
avoided 1f the legislation is carefully drafted in the first place.

+] tatutory Wi
Memo 90-123 at pages 3-4.

State Ba et to e Statutory W 0

Michael V.Vollmer is the Chair of a State Bar Committee that 1is
working to prepare a redraft of the California Statutory Will statute.
He provided the staff with a copy of the Committee's most recent
redraft, and the staff has drawn heavily from the Committee redraft in
preparing its recommended revision of the statutory will statute. We
have just received a letter from Mr. Vollmer noting some concerns that
the Committee has with the Staff Draft included in Memorandum 90-123,
At the same time, we note that the Committee has not objected to some

significant changes in existing law that would be made by the Staff
Draft.




H L f Statutory Wi t
The Committee believes that the statutory will with trust should
not be continued. This form "is too compiex for consumers and has

income tax and other problems associated with it." The staff agrees
with the Committee.

Mr. Boucher (page 1-2 of Second Suppiement).

y 4 408G TO \
The Committee suggests that provisions be included in the
statutory will form or the statutory will statute to provide rules to
deal with various matters. For example, the Committee suggests the
following "Technical Provisgion":

A nev section . , . ghould be added to expressly provide

vhether property passes subject to encumbrances; whether

lifetine gifts of apecific asgsets are deemed to be advances

of property provided for in the Will for distribution at

death; and how death taxes are to be allocated.

The California Probate Code contains general provisions dealing with
these and other matters. These general provigsions apply to any will
(statutory or otherwise) unless the will otherwise provides. The
provisions were drafted by the Commission with the assistance of the
State Bar Section and many other interested persons and organizations.
The provisions are designed to provide default rules {absent a contrary
provision in the Will) that are most likely to reflect the testator's
intent had the testator considered the particular matter.

The staff sees no need to invent the wheel. Accordingly, the
staff recommended that it be clear that these general provisions apply
to a statutory will, and the Staff Draft of the new statutory will
statute makes this clear in Section 6265:

6265. Except as specifically provided in this chapter,
the general law of California relating to wills applies to a
California Statutory Will,
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Comment. Section 6265 is the same in subatance as
former Section 6248 (repealed California Statutory Wwill
statute). The phrase "relating to wills" has been added to
the language of former Section 6248. The section makes clear

- that, except as provided in this chapter, general Califormia
law relating to wills applies to a California Statutory
Will., Thus, for example, Sections 6100 ("An individual 18 or
more Yyears of age who is of sound mind may make a will"),
6110 (mamner of execution of will), 6120 (acts constituting
revocation), 6122 (effect of diassolution or annulment of
marriage on will), 6123 (second will revoking first will, or
subsequent will which revokes a prior will or part expressly
or by inconsistency), 6124 (presumption of revocation), 6147

(antilapse statute), 6148 (failed devises), 6152
-b

taxes andgd axes ¢ RENera SK1I sfers 3
21400-2]1406 (abatement) apply to a statutory will. This
chapter may, however, provide a special rule that modifies a
rule of the general law relating to wills. For example,
Section 6270 permits the court to find valid a defectively
executed will executed on a California Statutory Will form if
the court is satisfied that the maker signed the will and
knew and approved of the contents of the will and intended it
to have teatamentary effect. For another special rule

applicable to a California Statutory Will, see Section 6258
(120-hour survival requirement)

In respongse to the suggestion of the Committee, we have added the

additional underscored references to the examples given in the Comment
to Section 6265.

SAs - rpets chaly r _ : ull B u 3 ¢
gtatutory will packet? The Committee draft includes informationai
material presented in the form of Questions and Answers, This
material, which consists of three and oﬁe—half printed pages (see pages
10-13 of Exhibit 1 of handout), is designed to help the consumer
understand about wills and to help the consumer decide if the
California Statutory Will form will meet the consumer's needs.

The existing statute contains a brief statement at the beginning
of the form that advises the consumer of some matters of great
importance in connection with the form and its execution.

[1) +
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The staff believes that the Questions and Answers prepared by the
Committee contain much useful background information and that the
Questions and Answers should be included in the statutory will packet.
But we believe that the substance of the brief statement now found at
the _'heginning of the existing statutory will form should be retained
with an added reference to the Questions and Answers which the staff
could place at the end of the statutory will packet. We fear that 1if
too much information i{s inecluded in front of the statutory will itself,
the testator will not read any of it or will not appreciate the
importance of certain matters, We believe it is better to mnote the
most important matters at the front of the statutory will form itself
and to refer the testator to the Questions and Answers at the back of
the form packet for more detail and additional informatiom.

The Committee is of the view that the Questions and Answers
material should be at the very beginning of the will form, not at the
middle or end. The Committee believes that every one of the questions
is important and should be considered by any user of the form. The
Committee believes that the will is misleading if the Questicns and
Answers are placed at the end of the form.

The POLICY ISSUE is whether the NOTICE material on the first page
of the Staff Recommended Form shouid be deleted and the Questions and
Ansvers material (pages 10-13 of the Staff Recommended Form) be
inserted before the text of the California Statutory Will, If this is
done, the staff would retain the IRSTRUCTIONS portion of the first page
as a part of the California Statutory Will formm. {The Questions and
Ansvers material is not a part of the California Statutory Will.)

Mr. Vollmer has a number of suggestions for revision of the Hotice
(dravn from existing law) that appears on the first page of the Staff
Recommended Form. If the Commission decides to retain the scheme of
the Staff Recommended Form, we will take these suggestions into account
in preparing the Tentative Recommendation.

11y , , nd Ansvers Several persons
who have reviewed the Staff Draft have objected to the definition of a
"tryst” in the Questions and Answers. The definition entirely ignores
the revocable living trust concept, and conveys the impression that a
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trust is only used to deal with persons who are young, immature,
elderly, or who have a problem of disability. The persons objecting to
the definition of "trust” apparently believe that the Questions and
Answers should define a trust in a manner that informs the consumer
that a revocable living trust may be more appropriate for the
particular consumer than a will. The staff believes that either the
definition of a trust should be omitted entirely, or the definition
should be revised to indicate that a revocable living trust 1is an
alternative to a will, and not only avoids the need for probate but
algso avoids a court supervised conservatorship should the consumer
become unable to manage his or her financial affairs in the future.
The problem is that such a definition becomes somewhat long and
complex. WHAT ACTION DOES THE COMMISSION WISH TO TAKE ON THIS POINT?

Nop-citizen spouse, Mr. Vollmer also mentions in his letter that
people who are married to a non-citizen spouse should not use the
statutory will form, but we do not see this warning in the Questions
and Answers, SHOULD A STATEMENT TO THIS EFFECT BE ADDED TO THE
QUESTIONS ARD ANSWERS?

Manper of chapging will. Question 10 states that "You may change
your will at any time, but only by an amendment (called a codicil).”
The staff does not believe that a consumer can understand what this
means or how an amendment can be made. We believe that it would be
more useful to tell the consumer wvho wants to change his or her will to
make and sign a new will. The Committee language may encourage a
person to write a change on the text of the statutory will form. There
is no warning that the "codicil® must be a separate document, The
staff would delete the sentence: "You may change your will at any time,
but only by an amendment (called a codicil).” Much more is needed if
this question is to be answered in a manner that will really inform the
consumer,

Copforming revigions., The Questions and Answers alsc may need to
be revised to reflect the content of the statutory will form as
approved by the Commission.



The Committee draft adds a new provision to the statutory will
form that requires the listing of the testator's spouse and “children
now living." Vollmer states the reason this provision is included:

However, the choices and many blanks in the form invite a
person to disinherit a family member. To do so without
reciting who those individuals are, welcomes a will contest
(see Probate Code Sections 6560 through 6573).
Question 8 informs the consumer that the consumer should talk to a
lawyer if "you want to disinherit your spouse or descendants."

The staff believes that the provisien listing "living" children
will cause more problems that it will cure. See page 26 of Memorandum
90-123. Professor Beyer is of the same view, See First Supplement to
Memorandum 90-123. If it is desired to deal with the problem of
disinheriting a family member, we suggest that a specifie provision be
added to the form which lists any family members who are to be
disinherited. We do not recommend the addition of such a provision.

Indication in statutory will that parasraph 2 is "optional.” The
Committee suggests that Paragraph 2 (Household and Personal Items) of
the Staff Recommended Form should be labeled as "Optional.” The staff

believes thia is a good suggestion and should be adopted by the
Commission,

Addition of provision desling with death taxes, The Committee

suggesta that the following sentence be added at the end of the
introductory portion of paragraph 2: "No death tax shall be payable
from these gifts.” The staff would not add this provision and would
instead leave the matter of payment of death taxes to the general
provisions of the Probate Code that govern this matter. We doubt that

the consumer will understand the purpose and effect of the added
sentence.

Making percentage gifts, Professor Beyer has suggested that gifts
be allowed by designating different percentages to different
beneficiaries. See First Supplement to Memorandum 90-123 at pages
2-3. The Committee "believes that this greatly increases the change of

errcrs and will be used so infrequently as to be useless. The staff
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concluded that giving the testator this ability was unnecessary because
the Staff Recommended Form permits the testator, for example, to give

one child more than the others (by making specific gifts) if that is
the testator's desire.

PARAGRAPHS

The Committee suggests that if paragraph 3 (specific glfts of real
and personal property) is approved, then paragraph 3 should precede

paragraph 2. The staff has no problem with the adoption of this
suggestion.

Professor Beyer suggests that a special provision be included for
disposition of the family home. See First Supplement to Memorandum
90-123 at page 2. The Staff Recommended Form includes a provision
(discussed below) permits gifts of specific real or personal property.
This provision permits a disposition of the family home to a
beneficiary designated by the testator. We see no need to complicate
the form by adding a special provision relating to the family home.

(1> OF REAL AND PERSORAL PROPERT!

The Committee draft permits specific gifts of cash only. The
Committee draft does not, for example, permit the consumer to give s
grandchild or friend a piece of jewelry or to give a child sharea of
stock or an automobile or to give a tract of real property to a
particular child.

The staff believes that the limitation of specific gifts to "cash
gifts” only makes the statutory will so inflexible that it will not
meets the needs of the ordinary consmér. The other states that have
statutory will forms permit gifts of specific property. Maine and
Wisconsin (any real or perscnal property), Michigan (personal and
household items).

he Staff Recommended Form includes a provision (paragraph 3) which
is the same in substance as the w1sconsin' provision. Paragraph 3
permits the testator to make not more than five gifts of specific real
or personal property. Ahsent this provision, the staff believes that
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the statutory wiil form will preclude a testator from achieving his or
her desires with respect to particular property. The staff congiders

" The Committee objects to expanding the provision permitting a cash
gift to include specific personal property and specific real property.
The Committee advises that it "considered the flexibility of allowing
such gifts, but decided aggipst allowing specific nop-cash gifts
because such gifts raise a number of questions which are pnot easily
answered by a Will form."” See discussion on pages 5-6 of Vollmer
letter.

If two technical revision are made in the Staff Draft,, there will
be no need to attempt to answer the questions presented by the
Committee. This is because the California Probate Code provides
answers to the questions if the will does not otherwige provide. The
rules in the Probate Code were carefully drafted by the Commission with
the assistance of the State Bar Section and many other persons and
organizations,

To make clear how the general Probate Code rules would apply, the

staff recommends that the following section be added to the statute
(not a part of the statutory will form):

§ 6271. A gift of particular property, whether real or

personal, in paragraph 3 of the Cal{fornia Statutory Will is
a specific devise.

The staff further recommends that the introductory portion of
clause 3 be revised to read:

I make the following gifts of cash or of the my property
described below, and I sign my name in the box after each
gift. If I don't sign in the box, I do not make a gift. N
du&h*mh&i—be—peid—fun—theae—g-i—ﬁm

With these changes, the gemeral provisions of the Probate Code
will determine the answers to the questions raised by the Committee:

(1) In the rare case where the estate is of a size that there is a
federal estate tax (property worth more than $600,000 passing to a
nonspouse}, the proration of the tax would be governed by Division 10
(commencing with Section 20100).
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(2) Abatement for the purposes of payment of debts, expenses, and
charges (other than estate taxes) would be governed by Part 4
{commencing with Section 21400) of Division 11.

- (3) Exoneration and ademption would be governed by Article 3
{(commencing with Section 6165) of Chapter 5 of Division 6.

As previously indicates, the staff believes that these general
provisions (which apply to all wills unless the will otherwise
provides) are appropriate for application to the statutory will, and we
would not eliminate the provision permitting specific gifts of real or
personal property merely because issues might arise that will require
reference to the Probate Code to determine the applicable rule. We see
no need to provide the answers to the various questions raised by the
Committee in the statutory will form itself. Should one of these
questions arise in connection with a particular statutory will, the
testater using the statutory will form will be in the same position as
a testator using an attorney prepared will that does not Iinclude a
special provision dealing with the particular question.

The staff strongly recommends that paragraph 3 of the staff draft
be approved., We note that Professor Beyer comments: "I am very
pleased to see the staff's form providing the testator with increased
oppertunities for individualization. This may be the most significant
and most beneficial revision." Boucher comments: "Your draft of a
proposed revision of the California Statutory Will i1s a marked
improvement over both the pPresent form and the Bar Committee's draft,
and my opinion your reasons for departing from several provisions of
the Bar's draft are sound and convincing."

Professor Beyer has suggested that percentage gifts of the residue

be permitted. See First Supplement to Memorandum 90-123 at pages 13-4,

The Committee comments: “This would be flexible, but (i) increases the

change [sic] for error, (ii) adds complexity, and (iii) makes it

necessary to state what happens if one beneficiary does not survive the
testator (does the gift lapse? does the gift ﬁass to deacendants?)

A There is no need to state what happens if one beneficiary does mnot

survive the testator. The same question can be presented where the
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residuary devisees take equal shares. Subject to the anti-lapse
statute {Prohaté Code Section 6147), the rule is stated in Probate
Code Section 6148(b) applies (If the residue . . . is devised to two or
more_persons and the share of a devisee fails for any reason, the share
passes to the other devisees in proportion to their other interest in
the residue"). Section 6147 (the anti-lapse statute) provides that the
isgue of the deceased devisee take in his or her place if the devisee
is kindred of the testator or kindred of a surviving deceased of former
spouse of the testator. These provisions provide a carefully drafted
solution to the concern expressed by the Committee.

S0 long as the statutory will form permits the gift of specific
real or personal property to a particular devisee, the staff believes
that the need for percentage gifts of the residue does not offset the

complexity and chance for error that concerns the Committee and the
gtaff.

SURVIVORSHIP CLADSES

The Gommittee draft was intended (but sometimes failed) to include
survivorship provisions in each paragraph (e.g. "equally among all of
the following persons who survive me"). The Staff Draft does not
include this survival requirement. The result will be that it will be
clear that the general anti-lapse statute will determine whether the
devise lapses if the devisee fails to survive the testator. Probate
Code Section 6146 provides that a devisee who fails to survive the
testator does not take under the will. The anti-lapse statute ‘(Probate
Code Section 6147) provides that if the devisee predeceases the
testator, the issue of the deceased devisee take in his or her place if
the devisee is "kindred of the testator or kindred of a surviving,
deceased, or former spouse of the testator" and the will does not
express a contrary intent or make a substitute disposition.
Accordingly, if the testator makes a devise to one of his or her
children, and the child predeceassd the testator, leaving issue, the
issue take notwithstanding the death of the child of the testator. We
doubt that the testator would want a contrary rule, a rule under which
the children of a deceased child of the testator get nothing.

-/8 -
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The staff believes that it is good policy to apply the gemeral
provisions of the Probate Code governing the effect of the failure of a

devisee to survive the testator. These provisions were carefully
drafted by the Commission and others when the new Probate Code was
prepared. We think the addition of the Committee draft language
specifically requiring survival is unnecessary, will be confusing to

the consumer, and may create uncertainty whether the anti-lapse statute
will apply.

The 1990 legislative session added a 120-hour survival requirement
to California statutory will statute. The provision was added to the
law upon recommendation of the Commission. The provision waa actively
opposed by the State Bar Executive Committee at the Senate hearing on
the bill that proposed the provision. The provisions was the subject
of discussion at the Assembly Committee hearing on the bill. In both
cases, and after discussion and consideration of objections te the
provision, the legislative committee approved the provision.

The staff believes that the Commission recommendation to the 1990
Legislature is sound. More important, we would be greatly concerned to
see the Commission recommending a provision to one session which enacts
the provision and then at the very next session recommending the repeal
of that provision because it was bad public policy. The Commission
will lose its credibility with the Legislature if this practice is
followed. (It is another thing to recommend a revision in a Commission
enacted statute to correct a defect brought to light by experience
under the atatute.)

For these reasons, the staff recommends that the revised draft
continue the existing law as enacted by the 1990 Legislature.

DEFINITION OF "PROPERTY"

The Committee recommends that "property” be defined. The staff
has no problem with this suggestion, and recommends that the following
provision be included in the statute:

6254.5. Property means anything that may be the subject
of ownership and includes both real and personal property and
any interest therein.
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This definition is the same as Section 62 of the Probate Ceode, which
defines "property" as used in the Probate Code., (We will renumber the

definition provisions if this addition is approved by the Commission.)

The Committee draft includes a complex provision designed to
discern the intent of the testator concerning the distribution of
property to a beneficiary under age 25. See pages 19-20 of Memorandum
90-123. The staff does not believe that a consumer can understand this

provision and properly fill in the spaces provided in this portion of
the form.

The staff has recommended that this provision be omitted, and that
the problem of immature beneficiaries be dealt with in the statute
itgelf, rather than in the form,

The staff agrees that outright distribution to a beneficiary under
age 25 ordinarily is not desirable. The Staff Draft gives the executor
the option of delaying outright distribution to a beneficiary under age

25. The Staff Draft would revise the existing language of the
statutory will statute as followa:

(b) POWERS OF EXECUTOR.

(2) The executor may distribute estate assets otherwise
distributable to a minor beneficiary to (A) the guardian of
the minor's person or estate, (B) any adult person with whom
the minor resides or who has the care, custody, or control of
the minor, or (C) a custodian serving--omn—behalf—ef for the
minor under the Uniform-Cifto-—to--Miners—Aet-of—-any -otate—or
the-Yniform Tranefero—to-Hinors-iet California

wpale + i

attains the age of 13 vears, The executor is free of
1iability and is diacharged from any further accountability
-0 ~
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for distributing assets in compliance with the provisions of

this paragraph.
This provision is discussed in some detail 19-22 of Memorandum 30-123.

-An examination of the existing statute will disclose that one

option the executor has under existing law is to transfer the property
to a custodian under the California Uniform Transfers to Minors Act.
Under the existing statute, the executor selects the custodian. Like
existing law, the provision set out above gives the executor complete
discretion as to how a distribution to a minor bemeficiary will be made.

The Committee is concerned that the Staff Draft does nat give the
tegtator the option of naming the custodian who will manage the
property if it is transferred to a custodian under the Uniform
Transfers to Minors Act. The Committee has a good point where the
beneficlary is the child of the testator. TIn this case, 1t seems
reasonable to require that the transfer be made to the person nominated
as guardian in the statutory will. For other beneficiaries, the staff
1s willing to leave to the executor (as does existing law) the decision
who is to serve as custodian. It may be many years after the will is
executed before the testator dies, and the staff does not believe that
the testator is in a good position at the time the will is executed to
make a choice of a custodian for grandchildren and other immature
beneficiaries when distribution of estate assets are made after the
testator's death. Accordingly, the staff recommends that the
following provision be added to the provision set out above:

If the maker in the will has nominated one or more persons to
serve as guardian of the property and a transfer is made
pursuant to this paragraph to a custodian wunder the
California Uniform Transfers to Minors Act for a beneficiary
tnder age 25 who is the child of the maker, the transfer to
the custodian pursuant to this paragraph shall be made to the
person who would serve as a guardian if a guardian were
appointed if that person i{s able and willing to serve as

custodian.
DESIGNATION OF GUARDIAN

The Committee has a problem with the introductery clause of
paragraph 5 on page 4 of the Staff Draft, which reads: "If I have a
child under age 18 and the child does not have a living parent at my
death.” The staff took this language from the draft provided us by the
Committee. Nevertheless, the Committee points out that the quoted
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language “permits the user to appoint a guardian for a child's estate
only if the child ‘'does not have a living parent'. A divorced parent
might want to provide that assets be set asgside for a child, but under
no ecircumstances want the surviving natural parent to deal with the
money set aside for the child." This is a good point., The staff
recommends that we replace the introductory clause with the clause
found in the existing statute: "If a guardian is needed for any child
of mine,"”

The Committee notes: “Finally, the staff version deals only with
guardians of the estate of children, and not other beneficiaries (such
as nephews and nieces), The Section's [California Uniform Transfers to
Minors Act] provision solved this problem in a direct manner [by
permitting the testator to designate the custodian for any beneficiary
under age 25)." As pointed out above, we do not believe that it would
be good policy to provide for the designation of the custodian by the
testator who would serve as custodian for all beneficiaries, inecluding
nephews and nieces. For beneficiaries other than the testator's
children, we believe that the determination of who should be the
custodian should be made by the executor at the time of distribution of
the estate. The executor at that time can select different custodians
for different bemeficiaries if desirable and can consider the estate
management ability at the time of distribution of the persons might
serve as custodians. Considering the complexity the provision for
designation if custodians adds to the will form, we strongly recommend
againat adding the provision relating to beneficiaries under age 25.

IECHRICAL REVISIONS

The Committee suggests that "property” be substituted for
"estate” in Sections 6277 and 6278 of the Staff Draft and that other
nonsubstantive minor revisions be made in those sections. We will make

the suggested revisions when we prepare the Tentative Recommendation
for consideration at the January meeting.

URRESOLVED POLICY ISSUE
The Committee states:

Because of our large Hispanic and Vietnamese populations in
California, we thought it might be appropriate to have a
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version of the will prepared in at least Spanish and perhaps
Vietnamese. Practitioners' comments on the wisdom of such an
approach were equally divided. Some individuals though it
was extremely appropriate (at least insofar as the Hispanic

" population s concerned), and others thought that it was an
outrageous suggestion, especially since the Wills probably
wouldn't bed used by that segment of the population anyway.
Our Committee therefore tcok no ultimate poaition on this
issue, in part because it would require an extremely careful
review by persons fluent in the foreign language involved and
would have to be carefully reviewed to assure that no nuances
contained in the English version were not also contained in
the Spanish (or other} language version..

The staff does not recommend that the Commission undertake to
prepare foreign language versions of the California Statutory Will form.

There is reason to believe that statutory will forms are often
improperly completed or are not properly executed. For example,
Alameda County Court Cotmmissioner Barbara J. Miller has stated that
most statutory will are not completed correctly. An article in the
California Lawyer states that one half of the statutory wills offered

for probate in Los Angeles County are rejected because they are
improperly completed or not signed.

The staff suspects that the most common errors are the result of
failure to follow the execution and witnessing requirements and the
testator's making additions or deletions on the form that are not

permitted by the statute, The Staff Draft includes provisions to deal
with these situations.

antia X h e e The Committee
recormended that a provision be included to permit the court to admit a

statutory will to probate if there is "substantial” compliance with the
execution requirements.

The Staff Draft includes a provision to deal with this matter:

-3 -
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Valid f w ere ck of ful ce with

6270, Notwithstanding Secticna 6110, a document
executed on a California Statutory Will form provided by
- Seetion 6275 is valid as a will if all of the following

‘requirements are shown to be satisfied by clear and
convincing evidepce:

(a) The form is aigned by the maker.

{(b) The court is satisfied that the maker knew and
approved of the contents of the will and intended it to have
teatamentary effect.

(¢) The testamentary intent of the maker as reflected in
the document iz clear.

Comment. Section 6270 is a new provision. Since the
great majority of statutory wills are executed by persons who
do not have the advice of legal counsel, it is important that
some provision be made to save statutory wills that otherwise
would be invalid because of the failure to comply with the
technical execution requirements. Under Section 6270, the
court may find a California Statutory Will form to be a valid
will even though the form was not executed with the
formalities required by Section 6110. For example, the
witnesses might not be "present at the same time” to witness
the signing of the will, or one of the witnesses to the will
may not be competent to be a witneas (see Section 6112), or

~ there may be only one or no witnesses to the will.

There were no objections to the concept of thia provision. All
persons who commented supported the concept. The underscored material
is added in response to a suggestion of Professor Beyer that the degree
of proof be specified. The Committee states: "'Clear and convincing

evidence' seems a proper standard for the court to admit a
'technically’ defective Statutory will.”

Effect of additions or deletions on statutory form. The staff
recommends the following provision:

o o

6269. Where an addition to or deletion from the
California Statutory Will is made on the face of the
California Statutory Will form, other than in accordance with
the instructions, the addition or deletion shall be given
effect only vhere that would effectuate the clear intent of
the maker. If the intent is unclear, the court either may
determine that the additfon or deletion 13 ineffective and
shall be disregarded or may determine that all or a portion
of the California Statutory Will is invalid, whichever is
more likely to be consistent with the intent of the maker.

-24 -
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Comment. Section 6269 supersedes subdivision (b} of
former Section 6225 (repealed California Statutory Wwill
statute) vhich provided that an addition to or deletion from
the California Statutory Will on the face of the California

 Statutory Will form, other than in accordance with the
instructions, 1is ineffective and shall be disregarded.
Section 6269 gives effect to the maker's testamentary intent
where the intent Is clear. Thus, the court will give effect
to the will with the addition or deletion where that is
consistent with the clear intent of the maker. Or the court
may ignore the addition or deletion, or may find all or a
portion of the will invalid, whichever is more likely to be
consistent with the intent of the maker.

Beyer approved the staff suggested provision and there were no
cbjections to it.

ATIESTATION CLAUSE

The Staff Draft includes the subatance of an improved wording of
the attestion clause prepared by the Committee. See page 5 of the
Draft Form. There was approval and no objections to this revision.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Law Revision Commission

Attn: John H. DeMoully

4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: California Statutory Will Revisions
Memorandum $0-123 / Study L-3049

Dear Mr. DeMoully:

I am writing this letter as Chair of the Statutory Will Revision
Subcommittee ("Subcommittee") of the Executive Committee of the
Estate Planning, Trust and Probate Law Section ("Section") of the
State Bar of California. O©On November 16, 1990, I received your
latest draft of the proposed changes to the California Statutory
Will. My first two paragraphs below will how the Section viewed
the overall concept and how particular decisions were made. My
third paragraph will focus on particular issues in your most recent
draft and how we think they can be improved.

1. Four Drafting Principles. During our drafting and review

process of approximately two years, we were guided by four
principles:

(a) Keep it Simple. Our primary goal was to keep the form
simple. We did not want to add things which would (i) make it

confusing, or (ii) cause errors by users, or (iii) create tax
problems.

(b) Give More Choices. We tried to incorporate as many
matters as possible which cur "smaller estate" clients want or
about which they are concerned. We recognized that adding
choices also adds complexity. We tried to weigh the advantage
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2.

of adding each cheoice against the loss of simplicity.

(c) Make it Understandable. We wanted to assure the user of
the form would understand what was being signed. The form
should say what it means and mean what it says. We did not
follow the drafting concept of the proposed Uniform Statutory
Will Act, because any user of that form would have to know our
California statutes to understand how property would pass at
death. It is also inflexible. We also felt that the Michigan
and Wisconsin use of "Questions and Answers" at the beginning
of thea Will is helpful, especially if expanded to define terms
(such as executor, guardian, community property, bond, etc.)
used in the Will form, explain what assets may not be subject
to the Will form, warn prospective users about the dangers of
the Will form, and advise users that other Will formats may be
more appropriate for them. We want prospective users to make
a "knowledgeable choice", and we do not expect many of them to
read the fine print at the end of the Will form itself. The
questions and answers are critical if the user is to be
informed. Matters which are omitted or not discussed may
create as many problems as matters which are included but
which are inflexible. One of the problems with the present
"two form" statutory Will system is that a prospective user
may see one form and not know that a second one exists. A
second problem is that many single people criticize the forms

because they feel they are appropriate only for married people
or parents.

(d) Remember the Audience. A single Will form cannot be all

things to all people. Therefore, we tried to constantly focus
on who the likely users would be. The "audience" of
prospective users probably would not (and should net) include
people with large estates, or those with special problems
(non-citizen spouse, complicated estates, disinheritance
situations, children with "special needs", etc.). We
anticipated that the largest groups of users would be (1) the
elderly whose children are grown; (ii) newly married couples
with small estates (who will be most acutely interested in who
would serve as guardian to raise their children, who would
serve as the trustee or manager of assets on behalf of their
children, and when the children would receive outright
distribution); (iii) members of the military stationed in
California and going overseas; (iv) other individuals with
small estates; and (v) people going through divorce
proceedings (where they need an "emergency" Will).

The Review Process.

We spent many many months and countless hours preparing our first
drafts. We circulated the drafts among all 4,000 or so members of
the Section via our Newsletter and asked for comments. We
published a short article in the State Bar Journal in an effort to
reach other lawyers who were not necessarily members of our
Section. I contacted the legal officer of the San Diego office of
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the United States Navy, which is apparently a very large user of
the forms. With the recent cutbreak of difficulties in the Middle
East, I am certain that many statutory Wills have been prepared as
sailors and marines prepare to go overseas through San Diego and El
Toro. I sent a copy of drafts to numerocus California members of
the American College of Trust and Estate Counsel (then known as the
American College of Probate Counsel) in an effort to solicit their
comments as well. Finally, I gave the forms to lawyers, paralegals
and non-lawyers (including young adults and even some children 14
or 15 years old), and asked them to complete them and comment on
then. This helped the Subcommittee to focus on where errors are
made, to identify areas where misunderstandings may arise, and to
gain insight on what things pecple wanted covered.

As with the original statutory Will concept, it is critical to have
input from lawyers who deal in the estate planning area. These
lawyers on a daily basis discuss with clients what the clients are
concerned about, and have the best insight about what issues should
be addressed in a statutory wWill form. Most clients with smaller
estates are concerned about their children (who will raise them: at
what age they will get money; who will manage the money). They
want to retain flexibility but within certain ranges. Most people
want to retain control over their estate plans and to tailor their
Will to the needs of their family. They want flexibility, but they
want to retain control over the parameters of the flexibility.
This is why the Section was extremely distressed to find that the
most recent Staff version deletes the ability of a user to
designate a custodian to control the assets set aside for a minor,
and to determine at what age children or other beneficiaries (such
as nieces or nephews) will receive outright distribution of assets.

3. Specific changes. The Section respectfully recommends that
the sStaff draft be changed as follows:

a. Warnings/Explanations Should Be Highlighted and Should

Precede the Dispogitive Provisjons: The warnings and explanations
should be at the very beginning of the Will form, and not at the
middle or end.

(1) Most users will not read "the small print" which
follows their signature. To define terms, to explain choices, and
to state when the Will form may be inappropriate, at the end of the
Will form makes the entire Will misleading. People with large
estate should not use the form! People who have generation
skipping transfer tax problems should not use the form! People who
have closely held business interest should not use the form!
People who are married to a non-citizen spouse should not use the
form! People who have not checked title to their assets should not
use the form (because they may hold everything in joint tenancy,

and yet scmehow think that the Will form controls disposition of
those assets).

(ii) Every one of the questions in our initial draft is
important, and should be coneidered by any user of the form. For
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example, the Staff version at paragraph 5 states simply that "this
will is not designed to reduce taxes". The Section's paragraph B8
is more specific, so that a user has a better chance to understand

what tax savings might be available, and when the form is
inappropriate.

(iii) Mr. Boucher and Professor Beyer have criticized
our paragraph 18 definition of a trust. We intended to simply let
individuals know that such a thing as a trust exists, that the Will
form does not contain a trust, and then give an example of when a
trust might be appropriate. Paragraph 18 states that a trust may
be established for someone "who may be young, or immature, or
elderly, or who has a problem or disability”". It does not state
that a trust is only for such persons. Since the Will form does
not contain a provision for a trust, it did not seem appropriate to
provide a comprehensive legal definition (which a layman might not

understand anyway). We look forward to seeing Mr. Boucher's
definition.

(iv) The Staff's paragraph 2 (line 2) should read “your
wishes", not "you wishes", The Staff's paragraph 4 states that the
will has no effect on "jointly-held property, on retirement plan
benefits, or on life insurance on your 1life". "Jointly-held"
property might include community property, or tenancy in common
property. We believe the Staff intended to refer to property held
in "joint tenancy". Furthermore, the statement that the will "has"
noe effect is probably inaccurate, particularly as it relates to
retirement plan benefits (see the August 1990 California Supreme
Court case of Estate of Margery M. MacDonald, 51 Cal. 34 262).
That is why the Section's paragraph 5 states that life insurance

and retirement plan benefits "may" paes directly to the named
beneficiary.

(v} The Staff's paragraph 5 states that this Will is not
designed to "reduce taxes". Although technically accurate, it does
not tell the maker what kind of taxes might be avoided and whether
these subjects should be discussed. The Section's paragraph 8
states that the Will is not designed to reduce "death or any other
taxes", and gives some specific (although not exhaustive) examples
of when planning might be important.

(vi) The Staff's paragraph 8 states that the Will may be
changed by "making and signing a new WwWili". The Sectionts
recommended paragraph 10 explains another way that the Will may be

changed (by a codicil, or what a user is more likely to refer to as
an "amendment").

b. Explanation of Family Status. We understand the Staff's

concern that it is easier (and might even result in fewer errors)
if there is no mention of family members (e.g., whether the user of
the form is married or has children). However, the choices and
many blanks in the form invite a person to disinherit a family
member. To do so without reciting who those individuals are,
welcomes a will contest (see Probate Code Sections 6560 through
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6573) .

C. Paragraph 2 should Be Optional. Paragraph 2 (household

and personal items) should be modified so that the term "optional"
is at the end of the topic heading (as it appears at paragraph 3).
Furthermore, if no death tax is intended to be paid from these
gifts, then the end of the sentence should read "No death tax shall
be payable from these gifts". pProfessor Beyer has suggested that
gifts be allowed by designating different percentages to different
beneficiaries. The Section believes that this greatly increases
the chance of errors and will be used so infrequently as to be
useless. For major "separate gifts of personalty”, a non-form Will
is more appropriate.

d. Paragraphs 2 and 3 should be Inverted. If the LRC

approves of the Staff version of paragraph 3 (specific cash gifts
or property gifts), then it seems more logical to have paragraph 3
precede paragraph 2 (since the user may give away a specific item

of jewelry, and may then give away the bkalance of the user's
personal effects).

e. Paragraph 3 Should Be Deleted. Staff paragraph 3

expanded the Section recommendation of specific cash gifts to
include specific gifts of other rsona roperty and even real
property. The Section considered the flexibility of allowing such
gifts, but decided against allowing specific non-cash gifts because
such gifts raise a number of questions which are not easily
answered by a Will form. For example:

(i) Imagine what kind of descriptions you are going to
see! What if the user decides to make specific devises of al]l of
his or her assets? Where are debts and taxes to be paid from
(e.g., do we lock at Probate Code Section 21400 et. seq for
abatement rules)? Tax apportionment rules are probably appropriate
when the bulk of the estate is disposed of by a residuary clause,

but are probably not appropriate when specific gifts of major value
are involved.

(ii} What if the user later sells the specific asset,

but the Will form provides for a gift of 1,000 shares of AT&T stock
to nephew John?

(iv) If the user makes a gift of real estate, will it
pass subject to encumbrances, or must the mertgages be paid off?
Does the user know what the rule will be in this case?

(v) If the user makes a very substantial gift (e.g., of
his or her residence, as Professor Beyer suggests be done in a
separate paragraph), does it pass free of (or subject to)
encumbrances and death taxes? With encumbrances, it seems simple
to make a decision (probably "subject to"). With smaller cash and
other small gifts, it may seem appropriate for the gift to be free
from any liability to pay death taxes, but should the same rule
apply when larger gifts (such as residential property) might be
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made? When gifts are made of more valuable assets, doesn't it
become more important to alert the user to the consequences (and
doesn't this make the form longer and more complicated)?

(vi) Survivorship provisions become much more important
when larger gifts are permitted (see paragraph 3f below) .,

£. No Residuary Percentage Gifts. Professor Beyer has
suggested that percentage gifts of the residue be permitted. This

would be flexible, but (i) increases the change for error, (ii)
adds complexity, and (iii) makes it necessary to state what happens
if one beneficiary does not survive the testator (does the gift
lapse? does the gift pass to descendants?)

g. Survivorship Clauses. The Section draft provided for
survivorship provisions in each paragraph (e.g., "equally among the
following persons who survive me"). The Staff draft has deleted
all references to survivorship with the following three exceptions:
(1) whenever property is given to a spouse, the provision states
"if my spouse survives me®; (ii) whenever property is given to
children, the provision states "my descendants (my children and the
descendants of any deceased child)"; and (iii} in every other case,
there 1s no provision whatsoever and the user has to read the
"mandatory provisions" (and specifically Probate Code Section 6258,
which provides a 120 hour survivorship clause) and also somehow
learn our California anti-lapse statutes which are not reproduced
in the Will format. The staff provisions violate cne of the

Section's primary principles ("say what you mean, and mean what you
say").

(1) There Should Be No 120 Hour Survival Provision. The
Section understands that the 120 hour survival provision, which
initially applied only to the intestacy situation, somehow became
a part of the Statutory Will this vyear. The use of this

presumption should be eliminated from the new Will for the
following reasons:

(a) The user doesn't know that "if my spouse
survives me" really means "if my spouse survives me by 120 hours",
unless the user reads the Mandatory Provisions. This is
misleading. If you want 120 hours to apply, why not just say so?

(b} In small estates, does the user want to require
120 hours of survival in order to avoid the requirement of a second
probate at the spouse's death; or to assure that user's property
passes to the user's children of a prior marriage and not the
spouse's children (in this case only, wouldn't a federally approved
six month survival provision be more appropriate?)

(c) 1If the user specifies that his residence is to
pass tc his brother, and the brother doesn't survive hin by 120
hours, may we assume that the user wants the residence to pass to
the brother's descendants (in accordance with the unreproduced
anti-lapse statute)? Might not the user instead wish for the

- 31-




residence to pass to the user's sister? The Staff relies on the
Wisconsin Statutory Will provisions (especially in connection with
gifts of real or personal property to persons or charities), but
even the Wisconsin version provides "if the person mentioned does

not survive me or if the charity does not accept the gift, then no
gift is made”.

(d) In a simple Will, gifts (particularly of
personal effects, and especially of gifts to persons other than
children) should be conditioned upon survivorship (if the user
finds it objectionable, at least the user knows that the problem
exists and can change it by codicil or another Will). The Staff
prefers instead to rely a provision of california law (the "anti-
lapse”" statute set forth in Probate Code Section 6147) which is not
reproduced in the Will form, and on the "120 hour" survivership
scheme contained in a statute which is reproduced only in the
"mandatery provisions" at the end of the Will form. The user
cannot read the main part of the Will form and know where property
will pass if the named beneficiary dces not survive the user, and
that seems improper in a form designed for a consumer to use
without the assistance of a lawyer.

h. Define "Property". The Staff form continually refers to
"property". The Section believes that this term should be defined,
so that users understand that it includes stocks, bonds, cash, real
estate, deeds of trust, etc., and not just "real property".

i. Insert CUTMA Provisions. The Staff form deletes any
provision for a user to mandate that property to be set aside for
a minor (child or otherwise) beyond age 18. The Section

recommended that the user be allowed to use the California Uniform
Transfer to Minors Act .(CUTMA), so the maker (and not the maker's
Executor) could decide when the property should pass outright,
either:

(1) at age 18 [thus requiring a guardian to serve and
deal with the property until the beneficiary reaches age 18), or

(ii) to a custodian for the beneficiary until the
beneficiary attains any age between 18 and 25.

The Section suggested this CUTMA option because of our experience
in dealing with individuals who have minor children (or minor
nephews or nieces) that they want to provide for. Many people
believe that age 18 is simply too young for a person to receive
property, particularly if it is of a significant value. CUTMA
permits property to be held as late as age 25, and that is
frequently what clients will request to be inserted.

The Staff attempts to solve this problem by placing authority in
the Executor (isn't it more appropriate for the user of the Will
form to make this decision directly?) to determine if CUTMA should
be used. This Executor's authority is contained in the Mandatory
Clauses (which the Staff acknowledges users probably will not read
because they are at the end), and seems contrary to the express
provisions of paragraph 5 of the Will form itself. Furthermore,
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testators frequently want one person to deal with the
administration of the entire probate estate (perhaps a resident),
but someone else to deal with property set aside for a minor
beneficiary. For example, I might designate my father as my
Executor, but someone else might be more appropriate (because of

age or other factors) to handle distributions until my 5 year old
child reaches age 18 or 25.

Staff paragraph 5 permits a user to appoint a guardian for a
child's estate only if the child "does not have a living parent",
A divorced parent might want to provide that assets be set aside
for a child, but under no circumstances want the surviving natural
parent to deal with money set aside for the child. Allowing the

user to select a CUTMA account (with a non-parent custodian) solves
this problem.

Finally, the Staff version deals only with guardians of the estates
of children, and not other beneficiaries (such as nephews and
nieces). The Section's cuTMA provision solved this problem in a
direct manner (instead of looking to the Mandatory Clauses -
Section 6278(b) (2) at the end of the will).

J. Technical Provisions.

(i) Definition of Property. A new section [6255.5(a)?]
should be added to define "property".

(11) Encumbrances/Tax dvancements. A new section
[6276.57?] should be added to expressly provide whether property
passes subject to encumbrances; whether lifetime gifts of specific
assets are deemed to be advances of property provided for in the

Will for distribution at death; and how death taxes are to be
allocated,

(iii) Substitute "prope " for vestate". Section
6277 should be modified to delete the term "estate" and to
substitute the term "property". The definition might be simply
what is already in Probate Code Section 62, which defines property
as "anything that may be the subject of ownership and includes both
real and personal property and any interest therein®.

(iv) Section 6278. Section 6278 (a) should be modified by
deleting the term "estate" and by substituting in its place the
term "property"”. The term "the executor" should be replaced with
the term "my executor", and the term "the estate" should be
replaced with the term "my estate™ or "my property" throughout
Section 6278.

K. Spanish/Vietnamese Version. Because of our large

Hispanic and Vietnamese populations in California, we thought it
might be appropriate to have a version of the will prepared in at
least Spanish and perhaps Vietnamese. Practitioners' comments on
the wisdom of such an approach were equally divided. Some
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individuals thought it was extremely appropriate (at least insofar
as the Hispanic population is concerned), and others thought that
it was an outrageous suggestion, especially since the Wills
probabiy wouldn't be used by that segment of the population anyway.
Our Committee therefore took no ultimate position on this issue, in
part Dbecause it would reguire an extremely careful review by
persons fluent in the foreign language involved and would have to
be very carefully reviewed to assure that no nuances contained in
the English version were not also contained in the Spanish (or
cther) lanquage version.

k. Court Authorjty to Admit Wills with Minor Technical

Problems. "Clear and convincing evidence" seems a proper standard
for the court to admit a "technically" defective Statutory will.

I will be present at your Law Revision Commission meeting scheduled
for Thursday afternoccn, November 29, 1990. If you have any
questions of me in advance of that meeting, please write or call me
at the following address and telephone number:

Michael V. Vollmer, Esq.

18400 Von Karman Avenue, Suite 600
Irvine, CA 92715

(714) 852-0833

%A?y‘:ﬁsly yours
ichael V. Vollmer
MVV:11
cc: Bruce S. Ross

Valerie Merritt
William V. Schmidt
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Study N-105 EXHIBIT 4 Minutes, November 29-30, 1990

STATE OF CALIFORMNIA——STATE AND CONSUMER SERVICES AGENCY GEORGE DEUKMEMAMN, Governor

DEPARTMENT OF BOARD OF VOCATIONAL NURSE AND ST

% PSYCHIATRIC TECHNICIAN EXAMINERS AR
1414 K STREET €

P.O, BOX 944206
SACRAMENTO, CA $4244-2060

TELEPHONE: {914) 4450793 Ci LW REv, COMR
. 4

NOV 2 v 1990

ﬂEfll"En
November 26, 1990

Nathaniel Sterling

Assistant Executive Secretary
California Law Revision Commission
4000 Middlefield Road, Room D
Palo Alto, CA 94303

Dear Mr. Sterling:

The Board of Vocational Nurse and Psychiatric Technician Examiners understands
that the Commission is considering a proposal to sponsor legislation that
would grant to administrative law judges the power to make binding the
determination of the credibility of witnesses. The Board is gravely concerned
with any such measure which would dilute the authority of the Board with
respect to disciplinary decisions regarding its licensees.

The Board opposes any such change and will work actively to defeat proposed
legislation addressing this issue.

Sincerely,

2

(Mrs.) Billie Haynes, M.Ed., R.N.
Executive Qfficer
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STATE OF CALIFORNIA GEORGE DEUKMENAM, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

» Headquarters Office Wi LA R, COmia'id
1031 18th Strest
Socramento, CA  ?5814-4174 Nuv 2 ? 1990

($15) 322-3088
) RECFvrw pp

November 26, 1990

Mr. John Demoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 54303-4739

Dear Mr. Demoully:

This is to reiterate opposition to the propoesals set forth by
Professor Asimow regarding the effect of decisions of
administrative law judges in state service.

The Public Employment Relations Board and the Agricultural Labor
Relations Board firmly believe that the proposal recommends
changes which are unacceptable for our boards and for state
government in general.

We believe that the proposal is poor policy and poor government
because it paralyzes the ability of governmental executives to
create and execute policy decisions and because it creates a
layer of judiciary which is not accountable to the public.

If there are any questions, please feel free to contact either of
us or PERB’s General Counsel, John W. Spittler.

Sincerely,

At . Jlerm—

Deborah M, Hesse
Chairperson
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C1 AT LDV, C(OmMATH

NGV 28 1390
State of California - Health and Welfare Agency REC "' ED
CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
714 P Street, Room 1750
P. O. Box 944275
Sacramento 94244-2750 (916) 445-5678

November 27, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Memorandum 90-129 - Discussion Draft Statute

Gent lemen:

Thank you cnce again for the opportunity to comment on the

Administrative Law Study project. Please find attached our
comments on the draft statute.

As we have stated in the past, the Appeals Board supports
the concept of modernizing and streamlining administrative
law and procedure in California. We have, however, a number
of concerns with the draft statute. Even though it is only
a discussion draft, we think it is appropriate to bring
these concerns to your attention now.

Some of our comments address rather fine points of nomen-
clature and procedure, Others address more fundamental
points of differences between a typical APA agency (under
current law) and purely adjudicatory agencies such as the
CUIAB. We have attempted in this wmemo to address only
those matters which could -impact CUIAB and not issues
which may concern other agencies.

The Board looks forward to continuing working with the
Commission, its staff, and its consultant in achieving a

product which will serve the needs of everycne involved
in administrative adjudication.

Very truly yours,
/ /
e P2

TIM McARDLE, CHIEF COUNSEL

cc: Professor Michael Asimow
Robert L. Harvey
Michael A. DiSanto
inda evenger



610,400. Order.

This Board uses the term “decision" for dispositions by which

a legal interest is determined. "Order" is used in the case of
actions of an interlocutory nature from which no appeal rights
arise. If "order" is to become the favored term, there should
be another term which describes these lesser actions. This
would require an Unemployment Insurance Code amendment, perhaps
a2 catchall addition to the prefatory general provisions.

In the note to this section, it is mentioned that the Commission
intends to address issues involving adjudicative/rulemaking
hybrids. Appeals Board Precedent Decisions (UIC 409) might fall
into this category. The Board is most interested in retaining
this category of decision in the adjudicative procedure.

613.010. Service.

This Board achieves service by first class mail. A requirement
for the Board to serve its hearing notices and decisions by
certified mail would be immensely burdensome and prohibitively
expensive. 1In 1989, the Board issued approximately 13,500 deci-
sions at the higher authority and nearly 140,000 decisions at
the lower authority. Multiplying the latter figure by the number
of hearing notices required, and the former by appeal acknowl-
edgements, briefing notices, and other writings that might be
deemed to require certified mailing, and the numbers approach
the astronomical.

Service by first class mail has not been a significant problem
for us., What few problems we do have are most commonly encoun-
tered in applications to reopen where a party alleges it did not
receive the hearing notices. These allegations are usually
taken as prima facie evidence of good cause for failure to
attend the hearing, in which case recopening is granted.

640.230, Administrative Law Judges.

This section continues the requirement that OAH ALJS be admitted
to practice in this state. When the time comes to draft qualifi-
cations for non-OAH ALJS, we want the Commission to be aware

that the unemployment insurance program is a federal-state part-
nership. Thus, the Board has in the past and continues to recruit
ALJs on a nationwide basis. We would not want our recruiting
base to be limited to California attorneys.
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640.260. Voluntary Temporary Assignment.

This provision partially embodies a suggestion we made in
response to the central panel concept. The only suggestion we
have here is to modify or delete the first clause to subdivision
{a), thereby giving the director and non-OAH ALJs greater oppor-
tunity to participate in a voluntary temporary assignment.

Article 7. Orders.

There will have to be some differentiation made in this article
between those agencies which issue proposed orders and those

which do not. Appeals Board ALJs, for example, issue decisions
which are, for most purposes, final and enforceable when issued,

notwithstanding that they can be appealed to the Board. Simi-
larly, Board decisions are final when issued, notwithstanding
the right to seek mandamus.

642.710. Proposed and Final Orders.

Because the benefit entitlements adjudicated by the Board are
designed to provide immediate, short-term relief, the federal
Department of Labor has adopted "guidelines" {as opposed to
statute or regulation) which require that the Board issue 60% of
its decisions within 30 days of the appeal being filed at the
lower authority and 60 days at the higher authority. (Section
303(a) of the Social Security Act mandates that U.I. benefits

be paid promptly when due.)

UIC 1337 requires the higher authority to issue a decision
within 60 days of submission. Except in periods of very

high workload, the lower authority guidelines have proven real-
istic. We meet the statutory goal at the higher authority for
all but special cases, such as those being considered for prece-
dent. We have never come close to meeting the federal guideline
at the higher authority.

The point here is that a universally applicable time limit will

not work without some built-in flexibility. We suggest that a
provision be made which would allow agencies to set shorter time
limits as their situation dictates.

642.720, 642.770, Form, Contents, Adoption of Proposed Order.

These sections presume the fact of a proposed order. Again,

there will have to be an accommodation made for adjudicatory
agencies such as the Appeals Board which issue only final orders.



642.760. Correction of Mistakes in Order,

There appears to be an inconsistency between the draft statute
and the note. Whereas in subdivision (c) the draft speaks of a
motion being granted only upon findings of fact and conclusions
of law, it is stated in the note that the presiding officer's
ruling on the motion is not required to be written. Since the
emphasis here is on expedient identification and correction of
obvious errors, we strongly favor the less formal approach. In
this regard, we believe that "motion" is too formal a term to
describe what is only a simple request.

There should also be a provision for the agency to correct mis-

takes in the absence of a party's request. Nor should the power
to correct mistakes be limited to the hearing officer but should

include the senior or presiding at a particular location. Since
this procedure would be limited to correction of mistakes, there
should be no opportunity for mischief by the officer who makes
the correction.

642.830. Initiation of Review,

Our comments on section 642.710 apply to subdivision {a) of this
section. Agencies should be free to adopt shorter time limits
as circumstances warrant.

Regarding subdivision (b), UIC 413 allows the Appeals Board

to vacate an ALJ decision and remove the proceedings to

itself for review. Although used only infrequently, this sec-
tion has proved useful in rectifying obvious miscarriages of
justice when there is no appeal by a party. We would like to
see this provision included in the new statute.

642.840, Review Procedure,

Regarding subdivision (b}, the Appeals Board's existing procedure,
pursuant to precedent decision, is that the Board will not con-
sider additional evidence which, in the exercise of diligence,
could have been submitted before the ALJ. The Board dces con-
sider evidence which was not available at the time of the hearing,
in which case the evidence is served on the other parties for
review and comment. This rule is followed strictly. In the
event that the ALJs fact finding is deficient, the case is
remanded to an ALJ (not the ALJ) for a further hearing (avail-
ability of the coriginal ALJ can be a problem).

The Board's practice regarding additional evidence mirrors almost
exactly the procedure in CCP 1094.5(d). We see no reason why the
Board should not be able to decide a case in consideration of
additional evidence provided all due process safeguards are fol-
lowed. If the procedure is permissible in court, it certainly
should be permissible before an administrative agency.
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Regarding subdivision (c), the Board grants written argument to
any party upon request and furnishes the party a copy of the
administrative record, inecluding the transcript, without charge,
Oral argument, however, is discretionary and is granted only
about once every month. Given that most parties appearing before
the Board are unrepresented, and given the Board's tremendous
caseload, oral argument as a matter of right would be wholly
impractical.

642.850. Final Order or Remand.

Our comments to this provision echo those to preceeding sections.

The 100-day disposition period should be the maximum allowable
period for issuance of an order after the case has been sub-

mitted. Agencies should be free to mandate upon themselves
shorter limits as their circumstances dictate. Again, this sec-
tion in its final form will have to allow for agencies whose
orders are final when issued.

642.720. Form and Contents of Order (continued), and
Administrative Mandamus, CCP 1094.5.

The Appeals Board agrees with the proposal to include in the new
APA the provisions requiring that great weight is to be accorded
to findings of the hearing officer which are based substantially
on credibility of evidence or demeaner of witnesses.

The Board has long adhered to the principal that the adminis-
trative law judge as the trier of fact has the duty and respon-
sibility of weighing and evaluating the testimony of witnesses
and resolving conflicts in testimony. Unless the ALJ's findings
are manifestly against the weight of the evidence, those findings
will be accepted by the Board (Precedent Decisions P-B~10,
P-T-13, and P-B-57). This principle is, of course, consistent
with the rule of Universal Camera.

Under this procedure, it is the ALJ's responsibility to identify
those findings that are based substantially on demeanor credi-
bility. 1If the Board rejects those findings, it should articu-
late reasons for doing sco, such as contradictory, manifestly
self-serving, or inherently improbable testimony on the subject
given by the witness upon whom the ALJ has chosen to rely.

We note that, after many years of experience as a respondent in
administrative mandamus cases, the actual practice of judges
reflects the proposed amendment to CCP 1094.5(c). That is,

courts tend to discount Board decisions which reverse the ALJ to
the extent that those Board decisions ignore ALJ demeanor credi-
bility determinations.
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Edwin K. Marzec

Chairman

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-~4739

Re: Study N~105 - Administrative Adjudication

Dear Chairman Marzec:

These comments respond tec the recommendations of Professor
Michael Asimow contained in his August 1990 study for the
California Law Revision Commission and implemented in the draft

statutory language to be considered by the Commission at its
November 30, 1990 meeting.

The California Public Utilities Commission (CPUC) is not subject
to the provisions of the Administrative Procedure Act. However,
as we are aware of the Commission's intention to craft revisions
to the Act which would facilitate its uniform application to all
state administrative agencies, the CPUC feels compelled to
respond to suggestions made to the Commission which could
adversely affect the operation of our agency. We continue to
believe that the specific procedural requirements of the CPUC's
varied caseload warrants retention of the separate statutory
scheme now in place, and the CPUC's continued exemption from APA
requirements. :

The CPUC is concerned that certain of the recommendations made to
the Law Revision Commission are extremely ill-considered and
would wrest decisionmaking authority from the Commissioners who
are constitutionally responsible for the decisions of the CPUC.
Given the nature of the proceedings before the CPUC, there is no
justification whatever for transferring such authority to
Administrative Law Judges nor for insulating the judges' decision
from either agency or court review. We strongly urge the
Commission to reject such proposals as inconsistent with the
basic pattern of responsibility and accountability within the

Executive Branch of state government and contrary to the public
interest. _
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With regard to the specific recommendations of Professor Asimow

in the area of administrative adjudication, the CPUC comments as
follows:

Recommendation 1. The APA should make clear that the agency
heads can hear cases themselves or delegate the initial hearing
to hearing officers for preparation of an initial decision.

The CPUC has no objection to this proposal as it reflects current
CPUC practice to delegate all cases to an ALY for initial
decision.

Recommendation 2. The APA should provide that agencies may
delegate final decisionmaking authority to hearing officers, may
make review of initial decisions discretionary, and may delegate
review of initial decisions to subordinate appellate officers or
panels of agency heads.

This recommendation conflicts with the existing statutory scheme
for review of initial decisions of the CPUC in major cases, which
provides an opportunity for parties to review and comment on an
initial decision, and provides for review of an initial ALT
decision by the full Commission. (Public Utilities Code { 311 and
CPUC Rule of Practice and Procedure 77.2 et seg.) The CPUC has
no objection to granting agencies the authority to make such
review discretionary, but it does not recommend any change in the
existing system for reviewing CPUC decisions. The review and
comment system instituted by { 311 has met with general approval
from the parties appearing before the CPUC.

Recommendation 3. The existing provisions for petitions for
reconsideration should be revised.

It appears that the consultant's proposals contemplated agency
review of both proposed and final decisions. The draft
legislation, at the request of the Law Revision Commission,
largely omits any procedure for agency review of a final order.
The CPUC strongly opposes any procedural scheme which does away

with the existing review and rehearing procedures included in the
Public Utilities Code. :

The CPUC has a specific procedure in place whereby parties can
review and comment on proposed decisions. (P. U. Code { 311 and
Rule 77.2 et seq.). 1In addition, the Commission follows a
statutorily prescribed procedure for rehearing of final orders as
set forth by statute (P. U. Code {{ 1731-1736) which has operated
very effectively for over 70 years. It has always been the
experience of the CPUC that rehearings are an important vehicle
for identifying and correcting legal error without the necessity
for appellate litigation. The CPUC strongly disagrees that
rehearing is a futile procedure. In actual practice, the cpucC
frequently modifies final decisions to correct legal error and
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less frequently grants full rehearing. The CPUC contends that
agency review of final decisions is a crucial ingredient in
procedural due process as well as a major factor in reducing
unnecessary appellate litigation. See the specific comments to
the draft legislation below.

Recommendation 4. Agency heads should be permitted to summarily
approve a proposed decision. All parties should receive a copy
of the initial decision and an opportunity to file briefs priocr
to summary approval.

This recommendation is consistent with existing cpUC practice
under P. U. Code Section 311.

Recommendation 5. ALT determinations as to credibility are tec be
given greater weight by the reviewing agency and a reviewing
court.

While the recommendation speaks of "credibility", this is a far
broader concept that demeanor evidence, as it can encompass the
credentials of an expert witness or the persuasive power of an
argument. Such evidence of credibility is apparent from the
record of the case and is not solely the province of the ALJ.
The CPUC strongly objects to any limitation on the ability of its
Commissioners to render a decision on the full record in the
case. Matters before the CPUC are most often decided on the
basis of expert testimony from witnesses whose credentials and
findings are extensively documented in the record in the form of
written reports. All cross examination is transcribed as well.
The Commission rejects the notion that demeanor evidence, the
sound of the witness' voice or the expression on his face, is so
essential to a determination of credibility in such cases that
the Commission must accept the ALJ's determination and forge any
independent review of the credibility of expert witnesses. In
our experience it will be the rare exception, rather than the
rule, that percipient evidence--testimony as to facts and events
actually seen by the witness--will be at issue in CPUC
proceedings. 1In such cases, where the witnesses' actual demeanor
is significant in determining the credibility of percipient
witnesses, a much more narrowly drafted rule to lend greater
weight to ALJT determinations may be acceptable. However, under
no circumstances should the CPUC be required to labor under such
a handicap in the vast majority of its cases.

The full CPUC has always taken upon itself the task of evaluating
the expert testimony before it as part of the decisicnmaking
process. To remove the power to evaluate the evidence in this
fashion fundamentally alters the relationship between the
Commissioners as agency heads and the ALJ. The proposal would
give final decisionmaking power to the ALY who can virtually
decide the outcome of a case by deciding which expert witnesses
are credible. This decision is then to be given "great weight"
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by the agency and the reviewing courts. The CPUC submits that
such a result turns on its head the entire system of
responsibility and accountability within executive branch
agencies. The appointed Commissioners, who have the
constitutional authority to render ratemaking decisions, will
find most cases decided for them by a permanent civil service
employee who is not accountable to either the Governor or the

electorate. This is wholly improper and not in the public
interest.

The CPUC recommends that this proposal be eliminated from further
consideration by the Law Review Commission.

Comments on the Proposed Statutory Changes

Consistent with the foregoing general comments, the CPUC offers

the following specific comments on the proposed draft legislative
changes set forth in Memorandum 90-129:

{ 610.400 Order The CPUC believes that the provisions for
administrative review of agency decisions should apply uniformly
to all its orders, whether adjudicatory decigions or rulemakings.
The CPUC is also concerned that the proposed legislation reflects
a statutory scheme which would force the CPUC to use rulemaking
procedures in adjudicatory cases involving more than one utility.
It would be wholly inappropriate for the CPUC to be limited to
rulemaking procedures in the many complex cases it handles each
year which affect more than one utility or address a ratemaking
issue of general application to all utilities. The CPUC's rules
currently provide for Orders Instituting Investigation, which may
investigate any aspect of a utility or a class of utilities.
(Rule 14.) These OIIs are not conducted according to rulemaking
procedures, but are conducted as adjudicatory proceedings with
full hearing procedures. The CPUC has separate rules for the
conduct of rulemakings. (Rule 14.1 et seq.)

+ 71 oS 0 & The CPUC cannot consent to
subject either its ALJs or the agency itself to a 30 day limit
for preparation of a proposed decision. The CPUC's caseload
involves a large number of cases in which far more time than that
is required to digest the record, let alone prepare a proposed

decision. The CPUC should be exempted from any such absolute
time limitations.

{ 642,750 Delivery of Order to Parties The CPUC notes that the
proposed statute does not specifically dictate that the proposed

order is to be issued prior to any internal agency review, but
that is clearly the intent discussed in the subsequent note
prepared by staff. The CPUC opposes such a procedure. Internal
review of complex orders is not only appreopriate but essential
for maintaining a high quality of decisionmaking in utility
regulation. The proposed legislation should not interfere with
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such procedures. The Public Utilities cCode specifically
authorizes the Commissioners to assign an ALY to "assist the
Commissioner" in hearing the case. (P.U. Code | 311(b).) TUnder
these circumstances, the ALY and the Commissioner are fully

entitled to jointly review the proposed decision before its
release to the parties.

7 i o s in O The proposed
amendments call for a motion to correct mistakes within 15 days
of a proposed order, and a determination of the motion 15 days
following its filing. Such procedures would be completely
impossible for the CPUC to implement given the statutorily
required 30 day comment period under P.U. Code { 311 and the
existing rehearing procedures required by statute. Neither the
parties nor the ALJ could successfully manage all these
procedures at the same time. The CPUC submits that the {311
comment procedure, the rehearing procedure, and the retition for
modification procedure (P.U. Code { 1708) present sufficient
opportunities for parties to seek correction of errors in
proposed and final decisions.

7 i The CPUC practice is for
the ALJ to review the comments on the proposed decision, and
modify the proposed decision as required in consultation with the
agency head. This draft legislation should not prohibit the

CPUC's existing procedure by requiring the agency head to review
the comments.

[o) The CPUC also
opposes automatic acceptance of the proposed decision as the
decisjon of the agency after 100 days. As comments on the
proposed decision are permitted within the first 25 days, that
leaves the agency 75 days to make any required changes in the
decision. (Rule 77.2, 77.5.) While it is not often that the CPUC
requires a longer period of time to issue a final decision, we
strongly disfavor provisions to give automatic effect to
decisions which are not the product of the full Commission.

There are, for instance, times during the last few months of the
year when the CPUC's calendar is especially crowded due to the
necessity of issuing rate orders in time for new rates to beccme
effective on January 1st. During that time it is simply not
possible to address all the pending orders. Less important
orders are deferred to early in the following year. Under this
proposed statute, such a deferral could transform a proposed
decision into the CPUC's final decision without any participation
by the Commissioners. Such a result is clearly not responsible.
This is quite different from the case where the agency knowingly

defers action so that a proposed order can become final by
operation of law.
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The arbitrary time limitation adopted in this proposed statute
may be reasonable in the management of licensing adjudications or
similar small scale administrative proceedings, but it is quite
unreasonable in the context of CPUC cases. No appellate court
would impose a rule to make the lower court decision final if not
acted on within 100 days. The CPUC faces a caseload and a
complexity of issues in each case fully equal to that of an
appellate court. It should not be burdened with such artificial
constraints on its decisionmaking process.

ew The CPUC does not view review of
proposed decisions as discretionary under current law, as the
opportunity for such review is an essential part of the statutory
scheme enacted in P. U. Code { 311. [1] Thus the provisions of
{ 642.820 would not appear to apply to the Commission as there is
an express statutory limitation on restricting the right of
review. In addition, as to final decisions, the right to a
rehearing is mandated by statute, P. U. Code {{ 1731-1736. As
discussed above, the CPUC believes that such a right to rehearing
ought to be preserved. The CPUC has no objections to granting
other agencies the discretion to limit review of proposed.

The CPUC opposes the requirement
that a notice of review of a proposed decision indicate the
issues for review. The CPUC practice is to review the entire
decision in light of the comments received. Such a notice would
merely circumscribe the agency's scope of review and make it
cumbersome to fix errors detected after the notice was issued.

{.642.840 Review Procedure The CPUC objects to subsection (c)
which grants parties the right to a brief and an oral argument in
each review of a proposed order. The CPUC submits that the
written comments permitted under CPUC rules are sufficient, and
that providing parties the right to oral argument is completely
impossible given the CPUC's caseload and the large number of
parties in each case. Even fifty commissioners would be hard
pressed to hear arguments in all such cases, let alone the five
who are constitutionally authorized to make ratemaking decisions.

{.642.850 Fipa) ordexr or Remand The CPUC objects to the time
limitation for issuance of a final order. The existing statutory
scheme set forth in P.U. Code { 311 takes into account the

1 Section 311 does not specifically mandate the filing of
comments by parties, although it is indisputable that the right
to comment was intended by the legislature, based upon a review
of the legislative history of the statute. The CPUC has provided
for a mandatory right to comment in cases covered by Section 311
in its Rules of Practice and Procedure. (Rule 77.2 et seq.)
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extreme complexity of CPUC decisions by imposing a minimum period
for receipt of comments on a proposed decision, but omitting any
maximum time for preparation of a final decision. The CPUC's
cases routinely involve dozens of well-financed litigants,
complex economic issues, months of hearing time and decisions
several hundred pages in length. The CPUC submits that any
procedure requiring a decision by a fixed date, absent a special
finding which may then be appealed, will simply involve the cPUC
in routine disputes about the pace of its decisionmaking process.
The net result of this will simply be more delay, precisely
contrary to the intended result.

The CPUC also opposes the provision of this section to require
identification of the differences between the proposed and final
orders. In a lengthy CPUC decision with extensive modification
from the proposed order, this would be a time consuming and
wasteful task. The parties before the Commission are fully

capable of comparing the proposed and final decisions for
themselves.

Code of Civil Procedure { 1094.5 The CPUC strongly opposes any
change which would grant "great weight" to the hearing officer's
credibility determinations. A witness' credibility, particularly
if an expert, may rest on far more than his demeanor while
testifying. As discussed above, CPUC cases rimarily invelve the
testimony of expert witnesses whose credibilgty can easily and
reliably be evaluated based upon the written record in a case.

At this point it is helpful to consider the generally accepted
distinction between legislative and adjudicative facts. See

Davis, Administrative law Treatjise 2nd Ed., {{12.3-12.5,
especially at 415-417.

Demeanor evidence is of far less probative value when witnesses
are discussing matters of law and policy. This is particularly
true in the regulatory sphere, where courts have easily made the
distinction between adjudicative facts and legislative facts
addressed in expert witness testimony. Davis cites a number of
cases reviewing requlatory decisions which discuss, "...the kind
of issue involving expert opinions and forecasts, which cannot be
decisively resolved by testimony.' 359 F.2d at 633." Davis,
supra, {12:4 at 417. BAs Davis concludes, "the ALJ's findings are
nevertheless to be taken into account by the reviewing court and
given special weight when they depend on the demeancr of
witnesses." Davis, supra, at (17.16, p. 330, emphasis added.
Demeanor will rarely add anything to the policy discussion of an
expert witness, yet that witness’ credibility remains an
important issue. Therefore, it is neither logical nor in the
public interest to deny the agency heads an opportunity to
evaluate that evidence of credibility for themselves during the
course of their review of the proposed decision. Likewise, no

reviewing court should be so bound. The proposed addition to ccp
{ 1094.5 should be deleted.
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The CPUC also notes that by statute the CPUC is subject to a
different standard of review than that stated in CCP { 1094.5.
The CPUC continues to opgose elimination of its specific
statutory scheme for review of decisions.

The CPUC appreciates the opportunity to comment on the proposed
legislation and the recommendations of Professor Asimow. The
task the Law Revision Commission has undertaken is, indeed, a
daunting one. As our comments demonstrate, it is extraordinarily
difficult to craft uniform procedures which fit the needs and
responsibilities of every state agency which conducts
administrative hearings. More importantly, some of the changes
suggested would have an extremely disruptive and unfair impact on
the current procedures of the CPUC. As a result, the CPUC
strongly urges the Commission to carefully review the proposed
legislation and to pull back from counterproductive steps such as
granting ALYs final determination on issues of expert witness
credibility. We shall be pleased to send a representative to the
Commission meeting to address these issues and to answer any
gquestions you or the other Commissioners may have.

Cordially,

G. Mitchell Wilk
President
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Novenmber 27, 1990

Edwin K. Marzec, Chairperson
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc Altc, CA 95303-4739

Re: Proposed Revisions to Administrative
Adjudication Procedures

Dear Mr. Marzec:

The Fair Political Practices Commission wishes to comment on
the Law Revision Commission’s Memorandum 90-129, concerning
Administrative Adjudication: Effect of ALJ Decision. We join
with the Public Employees Relations Board (PERB) in expressing
concern about the proposed legislation, although our specific
concerns differ somewhat from those identified by PERB. We are
unable to send a representative to the meeting of the Law Revision
Commission on November 29-30; however, we are submitting the
following written comments for your consideration.

The Fair Political Practices Commission (FPPC) was created in
1974 by initiative statute (Proposition 9 of the June 1974 Primary
Electicn). This statute, known as the Political Reform Act (the
"PRAM),1l/ can be amended by another initiative, or directly by the
Legislature if specific procedures are followed and the amendment
furthers the purposes of the PRA. (Section 81012.) The FPPC has
authority to enforce the PRA by administrative action, and is
required to conduct its administrative enforcement proceedings in
accordance with the Administrative Procedure Act. (Section
83116.) It is the FPPC’s position that any amendment to the
Administrative Procedure Act which substantially changes the power
of the FPPC to exercise its administrative enforcement authority
is an amendment to the PRA. Unless such an amendment meets the
requirements of Section 81012, it would not apply to the FPPC.
(See Franchise Tax Board v. Cory (1978) 80 Cal.App.3d 772.)

1/ Government Code Sections 81000-951015. All statutery
references are to the Government Code unless otherwise indicated.
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The PRA vests in the FPPC primary authority for its
implementation and enforcement. (Section 83111.) We question
whether the proposed amendments, which diminish the role of the
FPPC in administrative actions, would further the purposes of the
PRA. The draft legislative proposal currently before the Law
Revision Commission would substantially change the authority of
the FPPC to exercise its administrative enforcement authority by
shifting the role of the FPPC from decisionmaker to decision
reviewer. In addition, the power of the FPPC would be
significantly diminished by the proposed amendments to California
Code of Civil Procedure Section 1094.5, which would require the
FPPC and any reviewing court tc give deference to the credibility
findings of the administrative law judge.

We reccgnize that some of ocur concerns are unique to the
FPPC. However, we join with other state agencies in raising
serious questions about the wisdom of shifting the primary
administrative adjudicatory function away from the state boards
and commissions, who have the benefit of staff with considerable
expertise in the applicable subject area.

Finally, we note that the proposed amendments include
provisions which allow the state agencies a certain amount of
discretion to choose the hearing procedure most suitable tc them.
We encourage the Law Revision Commission to develop a proposal
that contains maximum flexibility for state agencies, since one
procedure will not fit all agencies nor all types of cases handled
by any particular agency.

Thank you for your consideration of our comments. If you

have any gquestions, please contact Acting General Counsel Scott
Hallabrin at (916) 322-5901.

rely,

Baugh
Execut¥ve Directo

) A



STATE OF CALIFORMIA

STATE BOARD OF EQUALIZATION WILLLAM 34, BENNETT
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1020 N STREET, SACRAMENTO, CALFORNIA
{P.O. BOX 942879, SACRAMENTO, CALIFORNIA 94279.0001) A b Couls

(916) 445-3956 Second District, Los Angeles
) ERMEST J. DROMENBURG, JR.
Third District, S5an Diege

PAUL CARPENTER
Fourth Disirict. Los Angedes

GRAY DAVIS
Cortrofer, Socromest

November 28, 19390 (SHDY RAMBO

Mr., BEdwin K. Marzec

Chairperson

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo aAlto, CA 94303-4739

Dear Mr. Marzec:

I have been furnished with a copy of your Memorandum
90-129 (NS) 10/10/90, drafted by your staff for the purpose of
implementing certain of Professor Michael Asimow's
recommendations to the Commissicn in regard to administrative
adjudications. We understand that the memorandum was prepared in
accordance with the instruction of the Commission to its staff
adopted during the Commission meeting of September 13-14, 1990,
concerning Study N-105 ~ Administrative Adjudication (Effect of
ALJ Decision). This matter will be discussed in Los Angeles
during the Commission meeting scheduled for November 30, 1990.

AS Executive Director of the Board of Equalization, 1
would like to express strong concern regarding any change that
would be made in the state's Administrative Procedure Act, which
in any way removes the elected members of the Board of
Fqualization from the decision-making process or limits the
opportunity of taxpayers to have a full evidentiary hearing in
Superior Court.

The State Board of Equalization is a constitutional
agency, all of whose members are elected by direct vote of the
people. Four members are elected from separate equalization
districts. The State Controller is a member of the Board by
virtue of his office. All administrative matters heard by the
Board--whether adversarial or nonadversarial in nature--are heard
de novo by the elected members themselves. All suits for refund
of state business taxes (as well as state income and franchise
taxes) are de novo proceedings in the Superior Court.

It is our understanding from discussion with your staff
that the Commission is considering extending the administrative
adjudication provisions of the Administrative Procedure Act to
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apply generally to all state agencies, and it appears from the
material furnished to us that the Commission contemplates a
standardization of procedures without regard to specific
constitutional or statutory duties assigned to individual
agencies.

At this juncture, we have difficulty understanding how
the Commission's proposal would be interpreted and how the
proposal would apply to the Board. It is our understanding that
the Commission will propose that Government Code section 11501,
which enumerates those agencies specifically subject to the
adjudicatory provisions of the Administrative Procedure Act, be
repealed and that new section 612.010 be added to the code. Yet,
new section 612,010 was not distributed with Memorandum 90-129.
We understand from your staff that all executive and
administrative agencies would be covered by the proposed change
in law.

It is not clear to us, from a review of the draft
materials, whether it is the Commission's intent that any or all
of our hearings be conducted by personnel of the Office of
Administrative Hearings. It is not clear to us whether the
procedures set at Chapter 2 of the draft are to apply to informal
staff hearings or formal Board hearings, or both.

We think it inappropriate to adopt an homogenized set of
procedural rules to be applicable to tax and nontax matters, to
constitutional and nonconstitutional obligations and
responsibilities, to proceedings conducted by both elected and
appointed officials and to all matters without regard to the
basis for judicial review of the agencies' action. We think it
inappropriate toc limit the prerogatives of elected constitutional
officials to hear and decide. Further, it appears that your
proposal could be interpreted to limit the jurisdiction of the
Superior Court in general tax matters by requiring the court to
give any specified "weight" to findings of any hearing officer,
in derogation of the court's own conclusions as to the
credibility or demeanor of witnesses appearing in open court.

Based on our analysis of the information available to
us, we think that your proposal would unduly restrict and limit
the role and responsibility of the members of the State Board of
Equalization. The implication is that informal procedures will
become formal. The hearing officer function could preempt the

finality of decision and the authority of the Board.

Once the Commission has formalized its position, I will
bring this matter to the Board's attention, so that the Board may
take a formal position with respect to any proposal which may
effect this agency.
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Mr. Gary J. Jugum, Assistant Chief Counsel, will attend
your meeting in Los Angeles on November 30, 1990, as our
representative. He will be available to answer any gquestions
which the Commission may have concerning this matter.

Sincerely,

Cindy Ra
Executive Director

CR:sr

cc: Honorable Conway H. Collis
Honorable Ernest J. Dronenburg, Jr.
Honorable William M. Bennett
Member, Fourth District
Honorable Gray Davis

_G;QL-.
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AGRICULTURAL LABOR RELATIONS BOARD
915 Capitol Mell, Room 335

Sacramento, Ca 95814

{916) 3224812

November 29, 1990

Roger Arnbergh, Chairman
California Law Revision Commission
4000 Middlefield Recad, Suite D-2
Palo Alto, CA 94303-4739

Subject: Study N-105 -- Professor Asimow's recommendations
relating to "Appeals Within the Agency: the
Relationship Between Agency Heads and ALJs" (Memorandum
50-112), and the statutory language proposed by the
Commission's staff to implement those recommendations.
(Memorandum 90-129).

Dear Mr. Arnbergh:

Thank you for the opportunity to comment on Professor
Asimow's study and the Statutory language which the Commission's
Staff has drafted to implement that study.

We heartily concur with the general comments made by Elaine
Donaldson of the Occupaticnal Safety and Health Appeals Board on
page 2 of her letter to you of November 20, 1990. The
Agricultural Labor Relations Act, like Cal OSHA, already embodies
many of Professor Asimow's recommendations. We also share her
concern that "being part of the APA would carry with it the
danger of future change, based on perceived pProblems or needs of
other, dissimilar agencies, without sufficient concern for how
the change may impact our particular...proceedings."

Even more fundamentally, we believe that Professor Asimow's
underlying aim of making administrative adjudication less
confusing and more accessible to parties and practiticners would
be frustrated by placing the ALRB under the APA.

The Agricultural Labor Relations Act came into being in 1975
and extended to agricultural employees the collective bargaining
rights which industrial workers had enjoyed under the National
Labor Relations Act since 1935.° The Legislature believed that
the best way to do that was to Pattern the ALRA--both
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substantively and procedurally--on the NLRA.®* That was a wise
and deliberate decision: The parties and participants who appear
before us are labor organizationms, employers, and attorneys whose
background and experience is with labor law, not with general
administrative law. As such, they are much more at home with a
statutory structure based on the NLRA and with procedures drawn
from the NLRB. Furthermore, that structure and those procedures
are rooted in, and have evolved out of, the substantive law of
collective bargaining. Not so with the APA. Its origin and
focus, as Ms. Donaldson correctly points out, is with proceedings
;;ising out of proposed license revocations and petitions for
icenses.

Since our procedures are clear and accessible to our
constituencies and since they bear a logical and organic
relationship to the substantive provisions of our Act, nothing
would be gained and much would be lost by demelishing them and
substituting procedures designed for different constituencies
with different problems.

Turning to the specific recommendations contained in
Professor Asimow's Report of August 13, 1990, our comments are as
follows:

Recommendation No. 1

“"The Administrative Procedure Act (APA) should make
clear that agency heads can hear cases themselves, but
that all agencies can delegate the initial hearing to
hearing officers for preparation of an initial
decision."”

ALRB Position: This recommendation has already been incorporated
into our Act. (Labor Code, section 1160.3)

Recommendation No. 2

"The APA should provide that agencies have the power to
delegate final (rather than merely initial) decision-
making authority to hearing officers, either in classes
of cases or on a case-by-case basis. It should also
provide that agencies can make the review of initial
decisions discretionary rather that available as a
matter of right. Finally, it should permit the
reviewing function to be delegated to subordinate
appellate officers or to panels of agency heads."

Not only did the Legislature adopt the statutory scheme
found in the NLRA, but it included a provision requiring the ALRB
to "follow applicable precedents of the National Labor Relations
Act, as amended." (Labor Code, section 1148, emphasis supplied.)
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ALRB Positicn: When it enacted the ALRA, the Legislature
followed the lead of Congress in enacting the NLRA and determined
that decisions affecting the relations of labor and management
were of such importance as to regquire the Board itself to make
the final determination of whether the law has been violated.
(Labor Code, section 1160.3) For the same reason, any aggrieved
party has the right to secure Board review of an adverse initial
decision {Labor Code, section 1160.3.)2 However, an initial
decision will become a final decision unless review is sought
within 20 days of its issuance. (Labor Code, section 1160.3)
Furthermore, the five member Board can, and frequently does,
delegate its decisional power to panels made up of three members.
{Labor Code, section 1146.) '

Recommendation No. 3

"The existing provision relating to petitions for
reconsideration should be revised."

ALRB Position: Reconsideration is provided for in our
statute {Labor Code, section 1160.3.), but since all final
decisions are rendered by the Board itself, it is not a
preregquisite to appellate review [unless the appellee desires to
raise an issue which was not presented to the Board). The cne
technical problem with reconsideration under our Act is explained
and clarified in Nish Noroian Farms v. ALRB (1984) 35 Cal.2d 726,
742, fn. 7. We therefore see no need to change the present
statutory scheme.

Recommendation No. 4

“"The present APA permits agency heads to summarily
approve a proposed decision. This provision should be
retained and it should apply to all hearing officer
decisions. However, the parties should be entitled to
receive a copy of an initial decision and file briefs
with the agency prior to summary approval."

ALRB Position: While the ALRB does not have a formal summary
approval procedure, it does follow NLRB practice of "short
forming” initial decisions; that is, if the Board--after
considering the briefs and reviewing the transcript of the
hearing--is in substantial agreement with the initial decision of
its hearing officer, it will simply adopt that decision as its
own. This procedure works well, and it is consistent with the
right of an aggrieved party to secure Board review, as described
above.

“And the same considerations lay behind the Legislature's
determination that court review of ALRER decisions should be in
the Court of Appeal and not in the Superior Court. (Labor Code,
section 1160.8.)
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Recommendation No. 5

"The present APA allows agencies to reject an
administrative law judge's proposed decision and decide
the case for themselves. 1In such Situations, the
administrative law judge's credibility determinations
can be ignored. The provision should be changed so
that administrative law judge credibility
determinations are given greater weight. The study
recommends that hearing officers be required to
identify findings based substantially on credibility.
It alsc would require reviewing courts to give great
weight to hearing officer credibility determinations."

ALRB Position: Because the Universal Camera case directly
involved the NLRB, it has always been part and parcel of our
statutory scheme. (Labor Code, section 1148.) We therefore would
have no problem with its general adoption. We are, however, very
concerned over the failure to provide a clear definition of
"credibility". Does the term cover every factor listed in
Evidence Ccde, section 780, or is it confined to the two factors
which relate to hearing room conduct: demeanor while testifying
and attitude toward the action? We would hepe that the
commission means the latter.

Finally, there are a number of problems with the statutory
language which the Commission's staff has drafted to implement
Professor Asimow's recommendations. We share the OSHA Appeals
Board's concerns about: {1) the narrow definition of "party"
which could be interpreted to exclude unincorporated associations
such as the labor organizations which appear frequently before
us; (2) the expensive, and to our mind, unnecessary requirement
that parties must be formally served even when they are
represented by counsel; and (3) the confusing wording of sections
640.230 and 640.250 which appear to revive the central panel
concept which the Commission has tentatively rejected.

Additicnally, we are quite concerned with the recommendation
that decisions be termed “orders". (See Note to Section 642.710.)
In the course of a typical hearing, any number of orders may
issue, some dealing with discovery, with prehearing conferences,
with continuances or extensions of time, with subpoenas, anon.
Surely, the Commission does not intend those orders to be
reviewable in the manner of decisions; yet the use of the same
term to describe both might well lead to such a result. Also,
terming the relief granted by an agency a "penalty" (Section
642.720{a){3)0, would create seriocus problems for us. The word
"penalty"” carries with it the connotation of "punishment", and
there are a number of Court decisions holding that the ALRB may
net grant relief which is "punitive" rather than simply
"remedial".

While the staff proposals concerning the time in which
decisions must issue are appropriate for run-of-the-mill ALRB
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cases, they would not work at all for the 10% to 20% of Qur cases
which involve long and complex hearings. These cases take
anywhere from 20 to 40 hearing days and involve initial decisions
of over 100 pages. In those cases it would be impossible for the
initial decisions to issue within 30 days {Section 642.710(b)) or
for adequate review to be accomplished within 130 days (Section
642.850(a)).

We find that oral argument is seldom necessary when an
initial decision is before the Board on review; rather than
making it a right of the parties (Section 642.840(c)) it should
be a matter of discretion with the Board. Finally, we find
confusing the staff proposal for transcripts. (Section
642.840(a).) oOur Board pays for the transcripts it utilizes, but
it could ill afford to pay the thousands of dollars it would cost
-to provide copies of our extended hearings to all parties; to the
‘extent that the staff proposal would create such a requirement,
we would oppose it.

Thank you for this opportunity to exXpress our views on these
matters. Unfortunately, we are unable to send a representative
to the upcoming Los Angeles meeting of the Commission, but we
would be pleased to answer any guestions You or your staff may

have concerning the ALRB.
EEEE?_ ery truly,
Bruce éanigian

Chairman

cc: Elaine Donaldson
Deborah Hesse, PERB
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The Fair Employment and Housing Commission (FEHC) is that state
agency which 1nterprets and enforces California's civil rights
laws. The FEHC is an agency currently governed by the
Administrative Procedure Act (APA). Unlike many other APA
agencies, however, the FEHC is statutorlly empowered "to
establish a system of published opinions which shall serve as
precedent in interpreting and applying the provisions of [the
Fair Employment and Housing Act]."™ (Gov. Code, §12935, subd.
(h).)

Because of this mandate, the FEHC is vitally interested in
Professor Michael Asimow's recommendations regarding the APA and
the effect/weight to be given proposed decisions written by
administrative law judges.

Last year, the FEHC had commented extensively on Professor
Asimow's earlier report "Administrative Adjudication: Structural
Issues." We had been led to understand that because we had
submitted comments on that report, we would be kept informed by
the Law Revision Commission of further developments on these
issues. We heard nothing, however, about the current study and
recommendations until we received a letter from the Public
Employment Relations Board on November 13, 1990.

Because of this lack of notice, the FEHC has not had time to meet
and develop a thoughtful response to the Asimow recommendations
and the draft APA statute. The FEHC, however, would like to
submit a response, both in writing and orally at a future Law
Revision Commission meeting if possible. The FEHC plans to
discuss this issue at its next scheduled meeting on December 4,
1990, and will submit formal written comments as soon thereafter
as possible.

Preliminarily, however, the FEHC can say that it is concerned
about Professor Asimow's fifth recommendation, which would
regquire ALJ's to identify findings based substantially on
credibility. It would also require reviewing courts to give
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"great weight" to these credibility findings, even if they have
been modified or reversed by the agency.

An initial concern is that the recommendation requires the ALJ to
identify those findings which are based in credibility, but it
does not require the ALJ to explain the reason for the
designation. This will make it very difficult, if not
impossible, for the agency or the courts to challenge those
findings with such a "credibility" label. This recommendation,
therefore, cedes great power to the ALJ and effectively deprives
an agency of its ability to perform its statutory mandate to
decide these cases.

Additionally, since the ALJ's 1abe11ng of a fact as "credibility
based" will determine whether it is to be given "great weight" or
not, there will be disputes over the correctness of this label in
the first place. And, again, practically speaking, the agency is
at a serious disadvantage in being able to challenge the ALJ's

designation. Indeed, even the CLRC staff sees precblems with this
and states, in its comments on page 15 of the draft statute that

Given this situation, the staff wonders whether this
provision may do more harm than good, leading to battles
over the weight to be given the [ALJ's] identification, in
additicn to the inevitable battles over the weight to be
given the findings themselves.

A third and critical concern with this recommendation is that, in
most instances, the ALJ is really in no better peosition to
determine "credibility" than is the agency itself. The FEHC
already defers to the fact that the ALJ sits at the hearing and
observes the demeanor of the witnesses. But demeanor is only cone
of many factors determining the credibility of a witness and, as
to the other factors, an agency is probably as competent as an
administrative law judge to make such a determination. For
instance, inconsistencies in testimony, pricr inconsistent or
consistent statements, and the existence of bias or motive are
credibility factors which can be as easily ascertained by a
review of the record as by the judge.

This are just a few preliminary thoughts on Professor Asimow's
recommendations and the draft statute; we hope toc flesh out these
ideas in a later submission. The ramifications of the suggested
proposals are many and significant and we strongly urge you to
continue to take public testimony from as diverse a group as
possible before deciding on a course of acticen.

Thank you for your attention to our views.

SCO/PXP/wp:awh _" -
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My name is Richard W. Younkin, Secretary and Deputy Commissioner of the
Workers' Compensation Appeals Board.

For reasons stated in other testimony before this Commission, the Workers'
Compensation Appeals Board is opposed to the recommendation that the Administrative
Procedures Act apply to workers' compensation proceedings. For nearly 75 years, the
Workers' Compensation Appeals Board and its predecessor commission have operated
under their own Rules of Practice and Procedure and Labor Code §5307 specifically
authorizes the Appeals Board to adopt reasonable and proper Rules of Practice and
Procedure. Many of the procedures set forth in the discussion draft of study N-105 are
contrary to the procedures set forth in the Labor Code and the Board's current Rules of
Practice and Procedure. Any attempt to impose the Administrative Procedure Act
procedures on the Workers' Compensation Appeals Board will create nothing but chaos
uniless careful study is given to the impact of those procedures on the ability of the Board to
comply with existing statutes and case law and to meet its Constitutional mandate of
substantial justice, inexpensively and without encumbrance. Arbitrary action will only lead
to Constitutional challenges and extensive litigation. In addition, as previously noted in
Chairperson Little's letter to the commissioners of July 25, 199%0:

"Certain new procedures, functions, statutes, and rules have recently been adopted
pursuant to the Margolin-Bill Greene Workers' Compensation Reform Act of 1989 (the
Reform Act) for injuries occurring on and after January 1, 1990 and additional rules are
currently being drafted pursuant to provisions, procedures, and rules, which apply to
injuries occurring on or after previously enacted statutory provisions, procedures and rules
which apply to injuries that occurred prior to January 1, 1990, thereby resulting in a
complicated multiple track system for processing and adjudicating workers' compensation
claims. Moreover, under the provisions of the Reform Act, in addition to WCJs and
Appeals Board commissioners, there are now and/or will soon be referees and arbitrators to
process workers' compensation cases, and investigators and auditors to monitor and
enforce the provisions of the workers' compensation law...."

The WCAB is entrusted with the responsibility of enacting rules of practice and
procedure to implement this legislation. Imposition of the APA procedures may have a
deleterious effect on this effort.

The Board, however, appreciates being able 1o review the proposed procedures and
has the following comments:

Section 613.010 provides that "service" requires that an order or writing be
personally delivered to a person or sent by certified mail to the person at the person’s last
known address and if the person has an attorney of record in the proceeding, to the
person's attorney. The Workers' Compensation Appeals Board and its workers'
compensation judges issued thousands of orders and decisions as well as notices of hearing
and other legal documents to the public. To require that these orders, decisions and notices
be sent by certified mail would create an impossible administrative situation. Presently,
notices of hearing are served by a central computer with a data mailer and other documents
are served in accordance with the rules of the Workers' Compensation Appeals Board
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which provides that proof of service may be made by endorsement on a document setting
forth the facts of service on the persons listed on the Official Address Record on the date of
service, with the endorsement stating whether the service was made personally or by mail,
the date of service and the signature of the person making the service. Workers'
compensation judges are trained to carefully monitor address records so that ewssent service
is made. conarey

Rule 642.840 is inconsistent with present Board procedures. At the present time,
when the Board grants reconsideration, it may develop the record without referring the
matter back to a workers' compensation judge. Much of the evidence submitted in
workers' compensation proceedings is written rather than oral. The Board frequently uses
notices of intention to admit written documents, with the parties being given an opportunity
to object or request further hearing. Further hearings are held by workers’ compensation
judges who hear the case at the direction of the Board and the record is referred back to the
Board for decision. The provision that the reviewing authority allow each party an
opportunity to present & brief and an oral argument does not work in a workers'
compensation system where nearly 6,000 petitions for reconsideration are reviewed in
some 4,000 cases. While only a small percentage of cases are granted further proceedings,
allowing oral argument before the panels of commissioners would impose an enormous
burden given the fact that each commissioner reviews 8 to 10 cases per day.

Currently, the Labor Code obliges the Board to review only the summary of
evidence prepared by the w%rtkhcrs compensation judge unless the p&:ti;ion exptltilcitly alleges
inacc or inadequacy of the s and points out ific defectsinthe 5 .
Aﬂiezmcc')c:mpe:sd;:}on Insumnggmé'ﬂ;?r V. &oz_n {Iintml), 57 Cal2d 115, 26
Cal.Comp.Cases 241. To require the Board to order a transcript in each of 4,000 cases
would create another impossible burden on the systern both in the review process and the
hearing level. A transcript could not be prepared in time for the Appeals Board to meet its
statutory deadline.

The Workers' Compensation Appeals Board is bound to develop its record if it is
not complete and may do this through the use of a number of alternatives. On occasion, the
Board will grant, rescind and return the decision to the workers' compensation judge to
take other evidence and to issue a new decision. On the other hand, in many cases it is
more expeditious for the Board to develop the record at the Board's level and to consider
the additional evidence itself. When the Board does take additional evidence, each party
preserves its right to petition for reconsideration from any decision made by the Board
where new evidence is received by the Board.

In the workers’ compensation system, it is the Board which makes the decision.
Board Rule 10348 provides that orders, findings, decisions and awards issued by a
workers' compensation judge shall be the orders, findings, decisions and awards of the
Workers' Compensation Appeals Board unless reconsideration is granted. The Board
perceives the function of its workers' compensation judges not to be adversaries but to be
participants in its adjudication system. Workers' compensation judges, once a petition for
reconsideration is filed, prepare a report to be submitted with the case file to the Board.
The workers' compensation judge may recommend that the reconsideration be granted if
the workers' compensation judge feels that an error has been made. On the other hand,
workers' compensation judges may recommend denial or dismissal. The Board relies
heavily on the reports of the workers' compensation judges in making its decisions and, as
noted by Dr. Asimow, is bound by Garza v. WCAB (1970), 3 Cal 3d 312, 35
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Cal.Comp.Cases 500, to give great weight to credibility findings of workers'
compensation judges.

Labor Code §5903 sets forth the statutory authority for the Workers' Compensation
Appeals Board with reference to reconsideration. Any person aggrieved by any finding,
order or decision of a workers' compensation judge may petition for reconsideration upon
the following grounds:

(a) That by order, decision or award made and filed by the workers' compensation
judge, the workers' compensation judge acted without or in excess of his or her powers.

(b) That the order, decision or award was procured by frand.
(c) That the evidence does not justify the findings of fact.

(d) That the petitioner has discovered new evidence material to him or her which he
or she could not, with reasonable diligence, have discovered and produced at the hearing.

(¢) That the findings of fact do not support the order, decision or award.

The review of the Workers' Compensation Appeals Board is an independent review
of both facts and law which is consistent with the statutory judicial authority given to the
Appeals Board. The Appeals Board reviews petitions for reconsideration in panels of three
commissioners assuting a thorough and independent review by each commissioner, the
requirement that two out of three commissioners agree on a decision. Procedures
suggested in 6.42.840 simply will not fit into the workers' compensation system.

Currently, Code of Civil Procedure §1094.5 has no applicability to decisions of the
Workers' Compensation Appeals Board whose decisions are directly appealed to the
District Court of Appeal by the filing of a petition for writ of review. Again, any change in
the review procedures applicable to the Workers' Compensation Appeals Board would
require serious study and analysis in light of its impact on the body of law on workers'
compensation appeals and the serious implications of delay in workers' compensation
proceedings.

The Board has no further comment but suggests that other divisions of the
Department of Industrial Relations may wish to submit comment at future meetings.




